


DEPARTMENT OF THE ARMY
OFFICE OF THE INSPECTOR GENERAL
' 1700 ARMY PENTAGON
WASHINGTON, DC 20310-1700

REPLY TO
ATTENTION OF:

SAIG-ZA o o " 18 December 2007

MEMORANDUM FOR Forces Command Inspector General, ATTN

SUBJECT: Approval of DIH 07-0440 -

I approve this report's findings and recommendations.

The Inspé%r General




- Office, Comm

OSC Investigation Report
16 February 2007
[As administratively modified 11 December 2007 to change TAB designations fo -
coincide with the report being signed by the Assistant Secretary for the Army,
' Manpower and Reserve Affairs]
l
1. Name of Exammmg Official: |

2. Rank/Grade of Examining Official; | i

- 3. Duty Position and Telephone of Examining Official: Chief, Assistance and

Investigations Dwusmn Detalled Inspe_ctor Q_epgrai FORSCOM Inspector General s
. . DSNE

4. Organization of Examining Official: Headquarters Forces Command (FORSCOM),
 Attn: Inspector General, Fort McPherson, GA

5. DIH Control Number: DIH 07-0440
OSC File Nos. DI-06-1645 and DI-06-1904.

6. 'Scope:bf Examining, Findings, Conclusions, and Recommendations:

a. Background: On an unknown date, two whtstleblowers made disclosures to the
Office of Special Counsel (OSC) alleging| L, XV Airborne
(ABN) Corps and Fort Bragg Primary Enspector Genera! (IG) breached his duty and
violated his ethical obligations as an |G by arbitrarily and capriciously delaying,
hindering, or failing to order investigations into his colleagues of similar rank.

- (1) The disclosure from the two whistieblowers was referred for investigation by

the OSC to the Secretary of the Army on 22 Nov 06, as file numbers DI-06-1645 and DI-
06-1904. On behalf of the Secretary of the Army, the Office of General Counsel (OGC)
in turn referred the disclosures for mves’ugatlon to the Department of the Army Inspector

General (DAIG) on 6 Dec 06.

(2) On 12 Dec 06,The Inspector General (TIG) of the Army appointed the
Forces Command (FORSCOM) IG to investigate and prepare a report of the findings
since the FORSCOM IG office had a DoDIG Hotline Investigation ongoing into a related
complaint. DAIG advised FORSCOM IG not fo investigate and report on these matters
under the auspices of inspectors general, but to proceed under Title 5, United States
Code (USC), Sections 1213 (c) and (d) and Army Regulation (AR) 15-6 Procedures for
Investigating Officers and Board of Officers mvesﬂgatlve procedures as authorized by
AR 20-1 paragraph 2-6a.(2). ~ :

b. The following people provided sworn statements or were intewiewedbby the
Investigating Officer (10) either telephonically or in person during this investigation.
Sworn statements were administered by the Staff Judge Advocate ofﬁce. Some




witnesses were originally interviewed as part of the DoDIG Hotline investigative i mqurry,
and the 10 adopted their relevant testimony for use in the OSC investigation. Each
witness received the opportunity {o review and adopt their relevant summarized
testimony from the DoDIG Hotline investigation in a form of a sworn statement. All

witnesses were informed there was a similar investigation directed by the OSC into the

whistleblowers’s disclosures; the 10 was notusing IG procedures in this investigation,
.nor was he acting in his 1G capacity; the 10 was following AR 15-6 type procedures for
records release, and that each witness’s identity and testimony could be released for
official uses only to various government agencies; that their testimony was releasable
outside of official channels under normal FOIA and Privacy Act rules, but that their -
identity should remain protected; and about the authority for the i inquiry, information
required by the Privacy Act of 1974, and of the rights of a witness. The IO told
applicable witnesses they were not suspected of a criminal offense, but he had
information that might be unfavorable to them. Each applicable witness received the
opportunity to comment on those matters. Those witnesses facing unfavorable

information were told they did not have to answer questions that might incriminate them. -

(1) DA Form 2823 (Sworn Statement) of. .~ e Assrstant
IG, XVIII ABN Corps IG Office, Fort Bragg, NC, admimstered at Fort Bragg, NC on 24
Jan 07. (TAB C-1)

@ Deputy IG, XVIll ABN Corps IG Office, Fort
Bragg, NC, obtamed at Fort Bragg, NC on 10 Aug 06; and by telephone from
Fayetteville, NC, and Fort McPherson, GA on 15 Dec 06 and 25 Jan 07. Sworn
statements administered at Fort Bragg, NC on 20 Dec 06. (T. AB C-2)

(3) S Assistant IG, XVIII ABN Corps lG Office, Fort
Bragg, NC, obtalned at For’c Bragg, NC, on 11 Aug 06; and by telephone at Fort Bragg,

" NC and Fort McPherson, GA, on 18 Dec 06; and sworn statement administered at Fort

Bragg, NC on 18 Dec 06. (TAB C-3)

@ " = - United States Army Special
Operat:ons Command Fort Bragg, NC former Detarled IG and Chief of Inspections,
XVIII ABN Corps IG office, obtained by telephonic interview at Fort Belvoir, VA and Fort
McPherson, GA, on 10 Jan 07; and sworn statement administered at Fort Belvoir, VA
on 22 Jan 07. (TAB C-4)

G T ~Joint Multinational Readiness
Center, Hohenfels Germany, former anary |G, Task Force Bragg IG office, obtained

by telephonic interview at Hohenfels, Germany and Fort McPherson, GA, on 21 Dec 06.

Sworn statement administered at Hohenfels, Germany on 9 Jan 07. (TAB C-6)

ey e XVIIT ABN Corps Operation Center, Fort Bragg, NC,
former Assi stant lnspector Genera! XVII ABN Corps IG office, obtained at Fort Bragg,
NC, on 8 Aug 06; and by telephonic interview at Fayetteville, NC, and Fort McPherson,




GAon 19 Dec 06. Sworn statements administered at Fort Bragg, NC on 5 Jan 07. (TAB
C-7)

9% = _ XVIil ABN Carps Office of the G4, Fort
Bragg, NC, former Detalled lnspector General and Chief of Inspections, Task Force
- Bragg IG offce obtained by telephonic interview at Fort Bragg, NC and Fort
- McPherson, GA, on 6 Dec 086; by telephonic interview from Fayetteville, NC and Fort
McPherson, GA, on 14 Dec 06; and sworn statement administered at Fort Bragg, NC on
19 Jan 07. (TAB C-8) ' -

(8) e XVII ABN Corps IG Office Non-
Comm;ss;oned Oﬁ"cer in Charge (NCOIC) Fort Bragg, NC, obtained by telephonic
interview at Fort Bragg, NC and Fort McPherson, GA, on 6 Dec 06. Sworn statement
administered at Fort Bragg, NC on 17 Jan 07. (TAB C-9)

- @  PrimarylG, XVIIl ABN Corps IG Office, Fort
Bragg, NC, obtamed at Fort Bragg, NC and Fort McPherson, GA on 9 Aug 06; by
telephonic interview at Fort Bragg, NC and Fort McPherson, GA, on 22 Dec 06; sworn
statement administered on 11 Jan 07 at Fort Bragg, NC; by telephonic interview at Fort
~ Bragg, NC and Fort McPherson, GA, on 6 Feb 07; and sworn statement admmxstered at
Fort Bragg, NC on 15 Feb 07..(TAB C- 10)

(10) [ S _ Director Capabilities Development Integration
Directorate, and TRADOC lntegratxon Office Networks, US Army Signal Center, Ft.
Gordon, GA, former Commander, 35" Signal Brigade, XVIIl ABN Corps, Fort Bragg,
NC, obtained by telephonic interview at Evans, GA and Ft. McPherson, GA, on 9 Feb

07. (TAB C-11)

“¢. The 1O reviewed the following documents.

(1) Lettér, dated 22 Nov 08, from the OSC to The Honorable Francis J,' Harvey,
Re: OSC File Nos. DI-06-1645 and DI 06-1904. (TAB 2)

(2) Memorandum, Department of the Army, OGC, 6 Dec 06, subject:
Whistleblower Investigation-XVIII Airborne Corps-and Fort Bragg Office of the Inspector
General, Fort Bragg, North Carolina (OSC File Nos. DI-06-1645 and DI 06-1904. (TAB
3) :

‘ (3) Memorandum, Department of the Army, Ofﬂceb of the Inspector General, 8 |
Dec 06, subject. OSC Case. (TAB 4)

(4) Memorandum, Department of the Army, Office of the Inspector General, 12
Dec 06, subject: Office of Special Counsel Whistleblower Investigation. (TAB 5)

(5) Title 5, United States Code, Section 1213, Provisions relating to‘disclosure of
violations of law, gross mismanagement, and certain other matters, 3 Jan 05.




, (6) Army Regulatron 15-6, Procedures for Investigating Offi icers and Boards of
Officers, 2 Oct 06 (TAB A-2). :

(7) Army Regulation 20—1 , paragraph 2-6a.(2)., Inspector General Activities and
Procedures, 29 Mar 02. (TAB A-1)

(8) The Assistance and Investigations Guide, Unrted States Army Inspector :
General School, June 2004 (TAB A-6). ,

(9) The Assrstance and Investigations Guide, United States Army Inspector A
General School, January 2006 (TAB A-7).

(10) FORSCOM IG case file, Case No. FZ 06—0007

(11) XVIII ABN Corps IG case file, Case No. FJ 06-0107\"  (TABB-2)

(1 2) XVill ABN Corps IG case fr!e Case No. FJ 06-0155[" ~ (TAB B-3)

(13) XVIll ABN Corps IG case file, Case No. FJ 06- 0218 """ (TABB-4)

(14) Memorandum for Record (MFR ) w/enclosures, subject
NCOER/RepnsaI complarnt . _ as reviewer), dated 17 Feb 08, unsigned,
received froms o . on 10 Aug 06. (TAB B-7) '

(15) XVII ABN Corps IG case file, Case No. FJ 04-0265

(17) FORSCOM IG case file, Case No. FZ 050081 (DIH 05-0261"
B-9) - : : ‘ A

(18) FORSCOM IG case file, Gase No. FZ 060016 (DIH 06- 60087
(TAB B-10) |

(19) XVIIl ABN Corps IG case file, Case No. FJ 06-00317 (TAB B-11)
(20) XVIII ABN Corps |G case file, Case No. FJ 05—0012 P  (TAB B-13)
o (21) Testlmony of SSG Veronica Perez taken on 2 Dec 04, by: __and
" XVIIIABN Corps IG office. (TAB B-12)
(22) XVIll ABN Corps IG case file, Case No. FJ 04-0152 _ (TABB-
r-f,,.,r,,(ZS} Testimony of e . taken on 2 Dec 04, by|
andi XV ABN Corps IG office. (TAB C-12)
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(24) Tesnmony of i  taken on 2 Dec 04 by
~, XVIII ABN Corps lG offoe (TAB C-13)

(25) Testlmony off™  takenon 3 Dec 04, by
XVII ABN Corps IG offce (TAB C-14)

and

d. Allegatuon1 o, improperly failed to contact the »
Department of the Army inspector General after bemg presented a reprisal allegation, in
violation of AR 20 1, para 8- 90(2)

FlNDING The allegatlon was not substantlated
(1) Presentatxon of ewdence: |

(a) Whistleblower Complainants. According to the OSC correspondence
to the Secretary of the Army, dated 22 Nov 06 the comp!amants alleged the “specter of
reprisal” was raised in a case concerning ‘Noncommissioned
Officer Evaluation Report (NCOER? ich was bemg worked within their IG office. The
complainants alleged they advised __to submit a whistleblower advisory to
the DAIG, but !’ o mstead berated them for not preventing the reprisal and
ordered the case closed as an assistance issue. (TAB 2) .

(b) Standard: Paragraph 8-9¢(2), AR 20-1, Inspector General Activities
and Procedures, dated 29 Mar 02, stated "If, upon presentation, a Soldier makes a
reprisal allegation that appears to meet the criteria outlined in 10 U.S.C. 1034, the 1G
who receives the allegation will contact DAIG Assistance Division (SAIG-AC) promptly
by telephone (within 2 days) for specn‘lc instructions regarding how to proceed." (TAB A-
1) ,

(© 'Parag'raph 2. Section 11-1, Part Il, Assistance and !nvesktigations

(A&I) Guide, June 2004, states "If, upon presentation, a Soldier makes a reprisal

allegation that appears to meet the criteria outlined in 10 USC 1034, the 1G who
receives the allegation will contact the Whistieblower Investigation and Oversight
Branch (WIOB), DAIG Assistance Division, promptly by telephone (within 2 working
days) for specific instructions regarding how to proceed." (TAB A-8)

-~ (d) Paragraph 2. Section 11-1, Part ll, Assistance and Investigations
(A&l) Guide, January 2006, states "If, upon presentation, a Soldier makes a reprisal
allegation that appears to meet the criteria outlined in 10 USC 1034, the 1G who
receives the allegation will contact the Whistleblower Investigation and Oversight
Branch (WIOB), DAIG Assistance Division, within two working days using the
Whistleblower Advisement." (TAB A-7)

(e) FORSCOM IG case file, Case No. FZ 06- 0007 .
Oct 05; Closed: 17 Oct 05. Examination showed that” ™ made a WB reprisal
complaint to the XVIIt ABN Corps IG oﬁ’lce on 15 Sep 05. The case was




handled at XVIIl ABN Corps by™™  Assistant IG. The IGARS case notes
stated that the Fort Bragg 1G office was advnsed by the FORSCOM IG office and DAIG
to submit a request for declination of | complaint because it did not appear to

meet the criteria outlined in 10 U.S.C. 1034. Accordingly, the Corps IG office prepared
a declination memorandum and forwarded it through FORSCOM IG to DAIG on 21 Sep

- 03. The Corps IG office then closed their case on 17 Oct 05, without taking further
action. A memorandum in the case file from DAIG in March 2006, documented that
DoDIG approved the declination request and that further mvestlga‘uon was not required.
(TAB B-1) : ;

5 assistance from the Corps IG office in reference to ensur

- Officer Evaluation Report (NCOER) was being processed. | B
istant IG, provided assistance in the matter and opened a case on 16 Dec 05,
determmed that the NCOER was in lraq awamng the reviewer's s«gnature nd
’then would be forwarded for processing. I . _documented in the synopsis that
he notified”"  'and closed the case on 5 Jan 06. (TAB B-2)

(g) XVII ABN Corps IG case file, Case No. FJ 06 0155 e

13 Jan 06; Closed: 20 Jan 06. Examination showed that| =~ w;contacted the

Corps 1G office telephonically on 13 Jan 06, requesting aSSIstance in obtaini g“her

NCOER from Dragon Brigade (XVIlI ABN: Corps Special Troops Brigade). |
' orps assistant IG, provided assistance in the matter and opened a case on

contacted the Corps |G office in Irag and determined the

Opened

NCOER would be hand carried back from Iraq by the Dragon Brigade Command
Sergeant Major (CSM) and changed because the revxewer (Dragon Bngade Cdr[

,_ ~_ did not agree with the rated NCO’
~in the 1559 synopsis that he notified
on 20 Jan 08. (TAB B-3)

(h) XVIii ABN Corps IG case file, Case No FJ 08 0218 " Opened

2 Feb 06; Closed: 22 Feb 06. Examination showed that contacted the Corps
IG office telephonically on 2 Feb 08, with a complaint that she had not received her
NCOER,; that it was past due fo the United States Army Enhsted Records Center

’ but she had yet to receive a copy. ~ also determined
sal complamt did not appear to meet the criteria of reprisal and
_ina9Feb 06, memorandum that the complaint be

recommended to
declined. The Electronic 1559 synopsis shows ,,,,,,,,,,,,,,,
NCOER was a continuation of the reprisal case she filed earher which
annotated in the synopsis was still awaiting a defgerm;natxon from DoDIG. |
documented in the synopsis that he notified ™ (10 Nofte: dafe unknown) thata
late NCOER was not an adverse personnel action in that it would not adversely effect or
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hinder her career or promotion, and that SFC Clark acknOWIedged understanding this.
The case was closed on 22 Feb 06. (TAB B-4)

(H Memorah

, or Record (MFR) w/enclosures subject:|”
NCOER/RepnsaI complalnt

_as reviewer), dated 17 Feb 06, s by
the 10 on 10 Aug 06 An exammat;on of the MFR

“should not be revisited, her Iateét reprisal complamt was not reprisal, and her
complamt of the late NCOER was fixed as an assistance issue.

‘ The MFR stated that based upon : ~ guidance and
concems, the Corps IG offi ice 's Assxstance and Investrgatlon (A&l) Division closed the
‘ there was no reprisal. The M
not take further action on|

: stated o
actions intimidated him and caused him to close the case. The MFR contalned
enclosures, one of which was a matrix illustrating the timeline, actual and proposed duty
titles, and rating chain of "™ NCOERs from Sep 02 to Dec 05 An additional
enclosure to the MFR was an email fromf" toit & _ dated 13 Feb
06, subject 5 . which gave highlights from an interwew conducted with™
__seniorrater[™" stated in the email tol””" | o
| 5 _,gconf rmed that the duty desc ~annual NCOER would be the
first rating for her in that position. - commented at the end of the email that

~ if the duty description stands as it is, it would call into ques’non the Dragon Brigade’s

reason not to do a complete the record NCOER on |
(TAB B-7)

~ back on 15 Sep 05.

(i) Testimony of|
statement administered on 20 Dec 06  testified that “second
Whistleblower Repri NI“aIlegatlon in February 2006 was not handled properly in the 1G
office because | -

w testlfled there was a reqmrement to
report the allega’uv directed that the case be closed as an
assistance case. [ testified that™" __  thought| s
‘were trying t harass the Dragon Brlgade commande - who

was the Reviewer o




(k) Swom Statement,[ -

examination of| . swomn statement showed he believed tha e

first complaint et repneat in Sep 05 met the whistleblower reprisal complaint criteria

because it was the withholding of a favorable personnel action, and that the
d atxon to submit the declination byl = .7 " "was done incorrectly. f

_ contacted him tetephonically on 2 Feb 06,

' it was a continuation of the reprisal

ontended that this constituted an

complaint she made in September 05
official filing of a reprisal complaint by - :
indicated he believed a late NCOER did no meet the cntena of repnsa
declination of a reprisal el laint had to b

contended he mformed :

s ' told him to close
_case as assistance, that the case was not to be handled as a whistleblower
a!legatlon and that no not!ﬂcatlon would be made to FORSCOM IG or DAIG at the
direction of [ -

e T T

e () Testimony o
2. - testified he knew

February 2006 L
 September 2005.
him,

, obtamed on 11 Aug 06. |

: made a second WB repnsal co
rked the first WB complamt - - made in

' tned to glve the case to
_attended withf~ T
case and he was to work it. |
ver gave any direction to close the
say tﬂ that meetmg that the

- ~ did not know what

‘that the case was
- further testified that!”
case in that meeting, and he never heard "
reprisal complaint should not be reported to DAIG. -
happened with case or its status after the meetmg (TAB C 3)

_ obtained on 10 Jan 07.

,ACOER issue just before
their redeployment from Iraq; the Brigade S-1," ~was his tent mate and
he hadasked/”®  about the status of the NCOER when it was brought up
by the IGs back at Fort Bragg; he remembered the Brigade S-1 admitting that the
brigade had held up the completion of the NCOER, and while it was the brigade’s fault,
it was not deliberate; that the Brigade S-1 told him that the brigade commander had a
problem with her duty description on the NCOER, and they wanted to make sure it was
right; and that he d*@ﬁ@l@@ﬁ?ﬂﬁny animosity from the leadership in the Dragon
Brigade concerning’” . NCOER, they just wanted to make sure the NCOER
was right. (TAB C~4) ' ’

(m) Testimony of|""
e . testified he got mvolved in

i

(n) Testimony of obtamed on 21 Dec 06.

P ~ testified that” " - told hlm P ~ did not want to
ncur w1th the l /estigation of a potentxal whrstleblower repnsal atlegat;on made by
77 thatf told him[™"  thoughtthatthey,[™

AT

and Pretis s weretrnwng to set up the leadership of the Dragon Brigade; that he




~ Soldier”; and that it seemed to hlm that Dragon seemed to be one of

v P b _had just returned from
fraqand | ~ wanted to get immediate control back of the office; that he
thought it was p culiar that the brigade commander in the | . Ccase was so
focused on what her job description was when he was only the reviewer; that reviewers
are normally more concerned wrth content and that the rater and senior rater portions
agree; and that he knew " ‘; submitted a complaint to their office in the previous
months. (TAB C-6)

(o) Testimony of[ o obtamed on 9 Aug 06. o

5. testlﬁed he first heard abou  NCOER issues while he was in lraq,

: he remembered that there was a problem wrth her duty description, in that she was
trying to show a gpwth in responsibility; he thought at the time that this was another
attempt byfj . _to pass off a case to them in Iraq as he had tried to do '
previously with o her cases he sent a message back to the Fort Bragg IGs that Dragon

- Brigade was trying to redeploy and to address the issue of her NCOER with them once -
they got back to Fort Bragg, and to tell Dragon Brigade that this was important
otherwise they were going to look bad; he didn't hear anything else about it once he o

"‘Bvragg on 21 Jan 08, untri he saw an undated cor famt from & ’

__desk around 22 Feb 08; that he began to ask| '

ques’uons about what they were doing with this complaint; that he began to

get susprcrous that this was an attempt to set up a commander by dragging their feet on

a case, and then when it became late they could say that the commander “screwed a

i M e

favorite targets

faiette

fu rther testified that durmg a meeting wsth

and il told hrm that rt was a case
because it was a whrs eb_lg_wer wherernf rephed that rt was not a
whistleblower. 7 then testified that the FORSCOML Gand?" 1

indicated the case did not meet the whrstleblowerzcntena whnet

. sard rt dld,w

' desrres even though”
e todf he did not
work it out and get it done; that it looked like
the office was “sitting” o case; that‘ o ccase was one of the cases that gave
him the impression that“ - i ‘were acting corrupt, because it
looked like they were structuring and back datlng documents to make it look like what
should have happened; and that since it looked like he was on tor B EL
P wish to set up the c mmand rt would look like he was trymg o protect
- (TAB C-10) ’

o usyuauy succumbed tol
; supervrsor mthat hel
care what it was, but to havefw ’

the Dragon Brigade commander,

(2) Discussion:




—~—~the {G-records that

-(a) The complainants allege in their OSC disclosure that
B mproperly failed to contact the DAIG after being presented a reprisa
allegation, in violation of AR 20-1, para 8-9c.(2).

(b) Paragraph 8-9¢(2), AR 20-1, Inspector General Activities and

Procedures, dated 29 Mar 02, stated "If, upon presentation, a Soldier makes a reprisal
allegation that appears to meet the criteria outlined in 10 U.S.C. 1034, the IG who
receives the allegation will contact DAIG Assistance Division (SAIG-AC) promptly by
telephone (within 2 days) for specific instructions regarding how to proceed." This

- procedure was updated in June 2004 by the A&I Guide, to contact DAIG by telephone
within two working days; and in January 2006, it was changed to "If, upon presentation,
a Soldier makes a reprisal allegation that appears to meet the criteria outlined in 10
USC 1034, the IG who receives the allegation will contact the Whistleblower
Investigation and Oversight Branch (WIOB), DAIG Assistance Division, within two
working days using the Whistleblower Advisement (below)." Based upon the newness
of the Jan 06 A&l Guide, XVIII ABN Corps |G should have been expected at the very
least to report SFC Clark’s reprisal complaint to DAIG within two working days.

(c) The G case files indicate™"  alleged whlstleblower reprisal
in September 2005, which eventually led to an approved declination of re| isal b wthe
DoDIG in March 2006. According to XVIlIl ABN Corps |G office records, .

alleged that the delay in processmg her annual NCOER in the February 2006 ’umeframe
was a continuation of her previous reprisal complaint regarding her request for a
complete-the-record rating. A preponderance denoe shows that
Commander, Dragon Brigade and reviewer for ~____NCOER, did not approve of .
the duty description on| ~_annual NCOER, and that this issue was not going
to be resolved until the Brrgade s retur_n from lraq in January 2008. This apparently
contributed to the delay in processing annual NCOER.| ™ . was
the IGofrecordin’©  February 2006 follow-on allegation of reprrsal As such,
he was responsrble for the proper handling of that allegation. There is no evidence in
- o trred to gain or formulate the information necessary to

Guide. f ; did not recommend to o thata deollna’non be done on
the . reprlsal complaint until 9 February 2008, ‘seven days after the complamt of reprisal
was made. A preponderance of credible evidence established that? = ﬁ‘_wﬁ, did
not know about the reprisal matters until mid to late February 2006, well beyond the two
day requirement to report it to DAIG as requrred by AR 20-1 and the A&l Guide.

o ‘ Apreponderance of the evrdence es’gabhshed that ™ .
" and metinreferenceto’ . NCOER between

17 22 Feb 06. | ‘was not present at this meetmg and cannot corroborate
its outcome. In this meeting, all three attende agree thatt fold -

T thattthe case would

shifted and that!

thought that and ~ had ‘m some way sef DragonﬂBn

fofrwf“aﬂgrg‘ There | is, however, ytestlmony whether|
“ ~ to close the case as assrstance and not report it to DAIG. { ,

10




testified”

1 to close the case and not report it to DAIG,

- ﬂhe oase woutd remain " i
handle I’[ 17 Feb 08, MFR corroborate K
i testlmony and contradlcts hls own testimony. |~
ind lcate thatf . directed the case be closed. !
stated that he decided on hts own to close the case based upon |
concerns. ‘

allegation of reprisal would be closed as an assistance case. |
statement goes on to say he then closed the case as ordered by ! |
™ apparently based this statement on his own specutatlon The preponderance

was upset about o ~and

of‘evrdence indicates e

“ alo’ng with the evidence showrng that o .
_ complaint, refutes the complaxnants s claim that ... acted lmproperly
in the way he handled”™ _reprisal complaint. ‘

: No further mvestrgatlon is merited regarding this issue. According
to the May 2002 version of AR 623-205, paragraph 3-33, complete-the-record NCOERs
are "optional" and processed "[a]t the discretion of the rater . . .". According to the
regulation proponent, this discretion carried over to the remaining rating officials (email
dated 7 Junie 2007 from U.S. Army Human Resources Command Office of the Staff
- Judge Advocate, on file in the Department of Army Inspector General (DAIG) Legal
Division). Consequently, not honoring __request for a complete-the-record
NCOER was not an adverse personnel action, and therefore not reprisal, regardless of

the rating offi crats s rationale.

(3) Conclusion: The allegaton improperly failed to
contact the Department of the Army Inspector General after being presented a reprisal
allegatlon in violation of AR 20-1, para 8-9¢(2) was not substantiated.

e. Allegaton2:/"  improperly failed to contact the
Department of the Army Inspector Generat after being presented a reprisal allegation, in
violation of AR 20-1, para 8-9c(2).

FINDING: The allegation was not substantiated.

m Presentation of evidence:

11




e XViil ABN Corps IG office and

,,|mplned to
her that he could have her transferred for her disclosure of the al g on. The
cormplainants alleged that[” . did not comply with AR 20

matter as a whxsﬂeblower repnsa! allegatlon but mstead directed

to register a complaint with the IG. (TAB 2)

» (b) Standard: Paragraph 8-9¢(2), AR 20-1, Inspector General Activities
and Procedures, dated 29 Mar 02, stated "If, upon presentation, a Soldier makes a
reprisal allegation that appears to meet the criteria outlined in 10 U.S.C. 1034, the IG
who receives the allegation will contact DAIG Assistance Division (SAIG-AC) promptly
by telephone (within 2 days) for specific mstruct:ons regarding how to proceed." (TAB A-

1)

(c) Standard: Paragraph 2. Section 11-1, Part Il, A&l Guide, June 2004,
states "If, upon presentation, a Soldier makes a reprisal allegation that appears to meet
the criteria outlined in 10 USC 1034, the |G who receives the allegation will contact the
Whistleblower Investigation and Oversight Branch (WIOB), DAIG Assistance Division,
promptly by telephone (within 2 working days) for specific mstruc‘nons regarding how to
proceed." (TAB A-6) :

_, Opened
rForm
'fon 1 Sep 04, where she requested the IG t Iook
_____named three persons on the IGAR, |
™ " namedid not appear on ) the

(d) XVIII ABN Corps IG case file, Case No. FJ 04-0265
25 Jan 05 and Closed: 12 Aug 05. Examination of the case file revealed a
1559 (IGAR) 5|gned by [
sal” of a move.

' form The case file also contained a complal ~__made to her Member of
Congress on 9 Nov 04. This complaint contained vague referenc eprlsals without
naming any one, and mentions the Brigade CSM (assumed to be - making
the statement about removing her from Fort Bragg, but does not indicate that the CSM
did anything improper or that the statement was made in reprisal for any communication
she had made. The investigative inquiry and report appeared to address both the 1 Sep
Qf}wg_ng_g Nov 04, complaints together. The IG of record in IGARS was
"™ however, the case notes reflect”™™”  was not glven the case
to complete a Report of Investigative Inquiry (ROH) until 17 Jun 05. No previous case
notes before 17 Jun 05 were evrdent The case f le contained transcripts of interviews
takenon 23 and 24 Nov 04, with[™" "7 and["" ‘and

~ because she filed a complaint with the Equal Opportunity
_ of AR 600-20 he case file also contamed a transcript of an
interview between’ , - PR occurring on 23 Nov
' 04. In that intervies P testlﬂed that she went to the XVIII ABN Corps lG,of'ﬁce
in early Aug 04 and on 1 Sep 04, where she was eventually handed off to| \

action against|
Advisor, in violatio
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_during the Sep 04 time frame about
then that he didn’t “think | it fit” (TAB B_,B P. 23 of!

er reprlsal and he told her
,,,,, /). During that
same 23 Nov 04, interview with,~ v , - testified that
PP 7 told herin a meetmg she had with hlm “that :fl keep complammg, running
to the IG, that he'll move me off Fort Bragg because | wasn'’t Fort Bragg matenal .
ay’ (TABB-8p.32of "~ _testimony). The final ROIl stated that”~
_ allegations of repnsal fell under 10 USC 1034 “Whistleblower Repnsal  were
reported to DAIG, and were investigated as a separate matter. Accordingly, the ROl

did not address any allegations Of repnsal (TAB B-8)

(e) FORSCOM IG case file, Case No FZ 050081 (DlH 05-0261(
Opened 25 Jan 05; Closed: 8 Jan 06. An examination of the case file showed that |
" complained to her Member of Congress (MoC) on 9 Nov 04, which in turn was
referred to DAIG for a response. DAIG referred the case to FORSCOM in Dec 04. In
her complaint to herMoC,”  made a vague claim against unknown persons
that she had been threatened with repnsals if she kept talking about the situation.
FORSCOM IG referred the case to XVHII ABN Corps G as the. office of inquiry on 31
Jan 05, with a note to ensure that the 1G review the case for a possible military
whistleblower reprisal violation. When FORSCOM |G reviewed the ROII from XVIlI
ABN Corps IG in Sep 05, it noticed that allegations of reprisal were addressed using AR
600-20, Army Command Policy, as the standard. FORSCOM IG conferred with DAIG
and determined the allegation of reprisal should be addressed as a violation of 10 USC
1034 and DoD Directive 7050.6, Military Whistleblower Protection instead of an Army
regulation. FORSCOM IG instructed the XVIiII ABN Corps IG on 7 Sep 05, to prepare
and forward to DAIG an "Advisement of 10 USC Section 1034 Reprisal.” XVl ABN
Corps |G submitted an advisement of whistleblower reprisal on 21 Oct 05.
Subsequently, a separate Title 10 USC 1034 whistleblower case was generated and
referred by DAIG under DAIG case number of DIH 06-6008, dated 26 Oct 05. A
corrected RO without the allegations of reprisal was received from the XV ABN
Corps IG on 21 Oct 05, and the case was forwarded to DAIG for approval on 9 Jan 06.
(TAB B-9)

(h FORSCOM IG case file, Case No. FZ 060016 (DIH 06-6008["~
Opened 27 Oct 05; Clog,_eg_gﬁ Jan Q7. This case was the whistleblower repnsal case
that was split out from[ ~ congressional complaint (DIH 05-0261).
FORSCOM IG received the case from DAIG on 26 Oct 05, and referred it to XVIIl ABN
Corps on 27 Oct 05, as office of inquiry. A recommendation for declination of a reprisal
complaint was received from XVIII ABN Corps IG and forwarded to DAIG for approval
on 24 Jan 07. The recommendation of declination was still pending approval. (TAB B-

10)

(9) XVIII ABN Corps IG case file, Case No. FJ 06-0031]""
Opened 27 Oct 05, and Closed: 5 Dec 05. This case was opened as a result of DAIG’s
referral of DIH 06 6008 An exammatson{of this case showed that XVIII ABN Corps
_ reprisal complaint. XVIIl ABN Corps IG
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. filled out a whistleblower questionnaire and was interviewed on 1_‘Dec 05,in
reference to her reprisal complaint. In her questionnaire and testimony, |
denied being reprised against for making a protected communication. Add on Y, s’he
did not indicate| reprised against her. On 5 Dec 05, XVIIl ABN Corps IG
submrtted a declination of protection under 10 USC 1034 to FORSCOM |G based upon

fEzng

‘protected communlca’uon (TAB B-11)

) Sworn Statement,”” . admmlstered on 24 Jan 07 f
atement |nd|cated that

“questionnaire and testimony that she wasn’t reprised against for making a .

S

ion was processed dueto| actrons
ecame the actLon ofﬂcer on the case, and that e
o ~ should be interviewed. (TAB C-1)

{
: JNVL b
' ™ wasnt reported as a Responsrble Management Official in a repnsal case fo
DAIG as required by AR 20 1. (TABC-2)
o (J\ Tesfrmony of
initially when | e
recalled that/™  was workmg the te h and train angle" wrth f ;on
the whrstleblower protectlon act, so he ~wouldn't implicate hlmself as a
‘ Resgg)ﬂn‘grh_l_eiwanagement Official. testified that he remembered the interview
wrth' ___on 23 Nov 04; he rernembered dyrscussmg the case with another IG,
0 T that the sta ~_was potentially a
whlstleblower repnsal complaint, but””"  did not know what was done with the
~information; that it was not his case and hrs employment was termlnated from the oﬁ" ice
- notto pursue
(TAB C-7)
(k) Testimony of " i obtamed on 14 Dec 06.
testified that she remembered the interview wrth it
remember what if anything, was done with any repr isal allegatlon agarnstl *****
made byl durlng her testimony. (TAB C-8)
/
\
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he could not remember the case mvolvmg

0] Testlmony of [ " _ testified that

anythmg was done thh an allegation made by o ffof reprisal agains
B testified that he would not have had any IG i
teach ing and tralmng in reference to whistleblower reprisal with

he had concerns with the leadership environment within the 35 Slgnai Brigade, of

~which was the brigade CSM. (TAB C-10 Summarized Testimony
Memorandum for Record 29 Dec 06)

@) Discussio‘n{

(a) The complainants al!eged in the OSC disclosure that o
improperly failed to contact the DAIG after being presented a reprisal allegatlon in
violation of AR 20-1, para 8-9¢(2). _

(b) Paragraph 8-9c. (2), AR 20- 1, Inspec’tor General Activities and
Procedures, dated 29 Mar 02, stated "If, upon presentation, a Soldier makes a reprisal
allegation that appears to meet the criteria outlined in 10 U.S.C. 1034, the |G who
receives the allegation will contact DAIG Assistance Division (SAIG-AC) promptly by
telephone (within 2 days) for specific instructions regarding how to proceed." This
procedure was updated in the June 2004 A&l Guide, to read: "...contact DAIG by
telephone within two working days"; and in January 2006, the A&l Guide was updated to
read: "If, upon presentation, a Soldier makes a reprisal allegation that appears to meet
the criteria outlined in 10 USC 1034, the IG who receives the allegation will contact the
Whistleblower Investigation and Oversight Branch (WIOB), DAIG Assistance Division,
within two working days using the Whistleblower Advisement" (below). A subsequent

- version of AR 20-1, dated 19 Jul 06, aligned with the Jan 06 version of the A&l Guide,

but did not ex;st at the t!me of these matters.

(c) When!” __complained to the XVill ABN Corps IG on 1 Sep 04,
she made a vague reference to a repnsa! There Was no ewdence on the 1 Sep 04 DA

. ,an
~ There was no obvious documentary ewdence in the case file mdlcatmgf e
; : had, during that 1 Sept 04 visit, implicated ~as having reprised
against her. Nor was it evident what official dlsposmon the off“ ce took on it at that exact
time. It was much la dunng the 23 Nov 04, interview wrth{ e that evxdence
peared lmphoatmg ~as potentlally committing repnsal qumg

dunng her 1 Sep 04 visit to the IG. She also testlﬂed that
1 Sep 04, visit, thath : . statement
: o on tfje reprisal compiamt and the case was referred
T had presented an allegation of reprisal

durmg the 1 Sep 04 tlmeframe accordmg to regulation, it was the

DAIG. A decision was made in the office not to pursue[”" allegation of
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Aenough vid nce to ‘conclude[”"

reprisal as a violation of the Military Whistleblower Protection Act; but to pursue those !

matters as a violation of AR 800-20. The matters of ’

not included. The reason why the office decided to prooeed in this manner could not be
determined. :

: None of the wntnesses could corroborate the compiamant s claim that
gation against I_ . was handled rmproper!y in the office, or that
_ did not follow correct procedures . _testified that he did not
L . and demed he had ever directed

that it not be handled as a repnsa! a”egan on.

The incorrect pursuit of reprisal by the XVIii ABN Corps |G office
under the auspices of AR 600-20 was discovered, and corrected. This was determined
to be a procedural mistake, and there was no evidence of impropriety. A whistleblower
reprisal preliminary i lnqurry (P)
ABN Corps IG office into|  reprisal complamt
been identified as a ResponSIb e Management Official during tha mqurry f ,
was, however, interviewed durmg that inquiry and asked to clarify her reprrsal complamt
She never rmpllcatedi _ during the Pl as having reprised against her. In fact,
she testified and filled out a quest|onna|re stating that she was never reprised against
for making a protected communication. Her whistleblower reprisal case was
recommended for declination by the XVIlIl ABN Corps IG, and was awaiting approval.

A preponderance of evidence establishes that only
knew there was an allegation of reprisal agains :
,,,,,, did not know how the allegation was handled. Additionally, a serious iack
tation in the case file between 1 Sep 04 and 23 Nov 04, and 23 Nov 04 and

17 Jun 05, made it very difficult toydetermme how the case was handled. There was not
. _knew about the allegation of reprisal
~_orthathe drrected that it not be handled as a whrstleblower

rthe X\V/I‘H ABN Corps IG in 2005. It appears, however, that|”
outstanding reprisal complaint that still needs to be addressed.

may have an

(3) Conclusion: The allegation| ~___ _ improperly failed to
contact the Department of the Army Inspector General aﬁer bexng presented a reprisal
allegation, in violation of AR 20-1, para 8-9¢c(2) was not substantiated. Upon approval
of this report, appropriate action should be take to determ:ne if there are any
outstanding whistleblower reprisal matters in | ' case that need to be further
addressed.

~ improperly delayed an investigation
the 513t Srgnal Battalion Commander in viclation of AR

f. AH
agamst
20-1 para 4-5 b(2)

16

‘alleged reprisal were




r

FINDING: The allegation was not substantiated.
(1 Presenta’rlon of evidence:

(a) Whistleblower Complainants. The OSC correspondence to the '

Secretary of the Army, dated 22 Nov 08, indicates the complainants alleged that |

; yed an. rnvestha‘uon into allegations that ander, 51% Slgnal

Battallon ~ . physically assaulte _and participated in an
Inapprqprlate relatlonshrp with a female staff sergeant

plalnants alleged that

complainants alleged that after some delay,”~
Commander’s Inquiry. (TAB2) ~

 signed the request fora

: (b) Standards: Paragraph 4-5b(2), AR 20-1, Inspector General Activities
and Procedures, dated 29 Mar 02, stated IGs will determine whether the complaint

- contains allegations of wrongdoing by an individual, an adverse condition or issue. If

'S0, the process outlmed in chapter 8 will be used. (TAB A-1)

Paragraph 8-1b(2), AR 20-1, lnspector General Activities and ;
Procedures, dated 29 Mar 02, stated "An mvestrgat[ve inquiry is the fact-finding process

. followed by IGs to gather information needed to address allegations of impropriety

against an individual that can accomplish the same objectives as an IG investigation
.. The investigative inquiry is the primary fact-finding process used by IGs to address
allegatlons ! (TAB A-1) ‘

Paragraph 8-2a(2), AR 20-1, Inspector General Activities and
Procedures, dated 29 Mar 02, stated "Inspector general investigators will make or
obtain conscious decisions on disposition of all allegations. Inspectors general will not
discard and allegation solely because it appears frivolous, unimportant, not relevant to
matters under investigation, or is subsequently withdrawn by the complainant.” (TAB A-

1

Paragraph 4-1, AR 20-1, Inspector General Activities and

'Procedures dated 29 Mar 02, stated "lnspector General Action Process - Inspectors

general will use the Inspector General Action Process (IGAP) outline below in receiving
and resolving IGARS. The IGAP provides for a systematic fact-finding approach to
problem solving. Specific actions or components of the IGAP are integral to the whole
process and are not intended to be a group of individual steps that are accomplished
independently during the process. The process does not require a dogmatic sequential
approach of each step for every case, but using this process allows the IG to
accomplish all critical tasks in resolving complaints." (TAB A-1)

Paragraph 4-6a, AR 20-1, Inspector General Aclrvrtres and
Procedures dated 29 Mar 02, stated "The oham of command has the responsibility and
the authority to address complamls Inspector. Generals will decide matters that are
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‘analysis. IGPA indicated that the aylml-ggatlons had merit.” On 22 Nov 04,

appropriate for the chain of command and then monitor the case after the referral is
made to ensure the chain of command takes proper action. When appropriate, IGs
should refer allegations to commanders while protecting confidentiality of the source to

the extent possible." (TAB A-1)

4

~(c) XVIil ABN Corps IG Casekﬁle Case No. FJ 05-0012 | . Opened
19 Oct 04 and Closed: 22 Mar 05. Examination of the case file showed the foHowmg
(TAB B-13)

_ on 19 Oct 04, where
s done was

(1) DA Form 1559 (!GAR) signed by | .

she alleged that she was assaulted in Iraq, that the mvestagatxon th

“more protocol”, and she felt the ﬂndmgs were geared to cover up |’
behavior.

There was no documentation in the case file of a formal

(10 Note:
interview WIth i ~

testlmon y was z‘ranscnbed later for purposes of this investigation ( TAB B-1 4)

(2) Case Notes: The first case note from the case file indicated an
unknown IG on a date unknown summarlzedF ~ complaint as she was
allegedly assaulted by her battalion commander whlle they were deployed a year ago;
that she knew there was an investigation by the 35" Signal Brigade commander of the
alleged assault; that she received a response back from her congressman of the
findings of the investigation and it was only declared a verbal altercation; that she
reported the assault to the provost marshal; that the 35™ Signal Brigade commander
covered up the report of assault and failed to take action; that the battalion commander
had an improper relationship with a Soldier assigned to his unit; that the same battalion
commander then had a public altercation with the spouse of the Soldier with whom he
had had the improper relationship; that the battalion CSM allowed the battalion
commander to retrieve letters showing the improper relationship; and finally, that no

action was taken against th battallon commander. An unknown |G on an unknown

date made the case note | of this 1G office is conducting prehmmary

made the following case note: “prepared an action memo to CG (Commandmg General)
allowing the Corps CG to sign the directive for the investigation.” The case note
continued with the information that the CG signed the directive and requested that a
commander’s inquiry pursuant to Manual for Gourts Martial Rule 303 be used and an
investigating officer (10) be appointed if the allegations appear they may be
substantiated. According to the case notes!”~ informed the CG on 17 Dec
04, that it looked like an allegation would be substantlated and the CG directed the
investigation be stopped and an AR 15-6 officer appointed.

(3) Directive for Investigation - ACTION MEMORANDUM, 22 NOV
04. The request for a directive signed by~ “on 22 Nov 04, included as
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