United States Department of State

Under Secretary of State
Jor Management

Washington, D.C. 20520

JUL 18 201

The Honorable Carolyn N. Lerner
Special Counsel

Office of the Special Counsel
1730 M Street, N.W., Suite 300
Washington, D.C. 20036-4505

Re: OSC File No. DI-12-0320

Dear Ms. Lerner,

This letter responds to OSC’s April 4, 2012 letter referring for investigation
whistleblower disclosures alleging employees at the Department of State, Bureau
of Consular Affairs, Passport Services Directorate, Office of Adjudication were or
are engaging in conduct that may constitute an abuse of authority. Specifically,
OSC’s letter reports that Passport Specialist Joel Wame, an employee at the
Western Passport Center (WPC), alleged WPC employees were directed to require
certain passport applicants to pay an unnecessary file search fee.

OSC requested an investigation and report on the disclosures. The Secretary
of State has delegated her authority to me as the Under Secretary for Management
to act in this matter pursuant to Delegation of Authority No. 198. Enclosed please
find the Department’s Report of Investigation submitted in accordance with
5U.S.C. § 1213(d). The 68 passport applications that are referenced in the report
have been redacted to remove personally identifiable information and are being
sent as a separate mailing. The investigation revealed no abuse of authority.
Although the whistleblower disclosure accurately reported that in October 2011,
Passport Services’ Office of Adjudication provided WPC employees inaccurate
guidance on when to charge certain passport applicants a file search fee, the
investigation revealed no applicant was affected by the guidance in practice and
superseding clarifying guidance was sent to WPC, as well as all passport agencies
and centers, in early January 2012.
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Thank you for your attention to this matter.

Sincerely,
TS ) .
/g/(;;{ﬂm /_Jf\/é’jfyw/ /\xg -
. )
Patrick M. Kennedy ¢

Attachments:
As stated
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U.S. DBEPARTMENT OF STATE, BUREAU OF CONSULAR AFFAIRS,
PASSPORT SERVICES DIRECTORATE, DIVISION OF LEGAL AFFAIRS
INVESTIGATIVE SUMMARY CONCERNING THE OFFICE OF THE
SPECIAL COUNSEL’S APRIL 4, 2012 REFERRAL FOR
INVESTIGATION (OSC FILE NO. DI-12-0320) TO THE U.S.
DEPARTMENT OF STATE

L Predicate for the Investigation

This investigation was initiated at the request of the Office of the Special
Counsel (OSC) based on the disclosure of Passport Specialist Joel Warne that he
believed the Department’s Bureau of Consular Affairs, Passport Services
Directorate, Office of Adjudication (PPT/A) directed employees at the Western
Pasgsport Center (WPC) to charge passport applicants an unnecessary fee. As part
of his disclosure to OSC, Mr. Warne specifically alleged that, as of October 1,
2011, passport specialists were directed to:

* Withhold the fact from passport applicants who cannot produce a prior
passport or other form of citizenship information that they likely will need
to submit a birth certificate containing the names of both parents, regardless
of whether there is a prior passport in the system; and

e Charge passport applicants who cannot produce a prior passport a $150 File
Search Fee, knowing that the applicant may be required to produce an
acceptable birth certificate regardless of the search results.

OSC referred the above disclosures to the Secretary of State after concluding
there was a substantial likelihood the information provided by the whistleblower to
OSC disclosed an abuse of authority.

II.  The Investigation
This investigation commenced in May 2012, upon receipt of the OSC letter

referring the above-described whistleblower allegations to the Secretary of State
for investigation pursuant to 5 U.S.C. § 1213, and concludes with this report.
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A. Summary of Facts

On March 22, 2011, Passport Services (PPT) issued guidance requiring that
all domestically issued birth certificates show the full name(s) of the passport
applicant’s parent(s) to be accepted as primary evidence of U.S. citizenship. As of
July 2, 2001, PPT required the name(s) of passport applicant’s parent(s) on
applications from minors. This requirement was later set forth in the passport
regulations at 22 C.F.R. § 51.42(a). The broader enforcement of this regulation as
to all passport applicants became effective April 1, 2011, but PPT provided for a
six-month grace period. The March 22, 2011 guidance, sent to all passport agency
Regional Directors, Directors, and Assistant Directors, advised that following the
six-month grace period, applicants submitting a domestic birth certificate without
their parent(s)’ full name(s) would have their applications suspended, pending
submission of a compliant birth certificate. On April 5, 2011, Carole Butler, the
then-Adjudication Manager at the Western Passport Center (WPC), distributed this
guidance to all WPC passport specialists and supervisors.

On September 30, 2011, then-Acting Adjudication Manager Brian Rigolizzo
redistributed the March 22, 2011 guidance to all WPC passport specialists and
supervisors, reminding the group that October 1, 2011 was the first day to begin
enforcing the requirement that domestic birth certificates contain the applicant’s
parent(s)’ full name(s). He reminded all passport specialists and supervisors that
they could 1ssue a limited validity passport in those instances where the applicant
had urgent travel and could not provide a compliant birth certificate in a timely
manner.

On October 18, 2011, Passport Specialist Luis Camacho emailed Mr,
Rigolizzo to inquire whether specialists should “still suspend an applicant for no
parents on the [birth certificate] if they have a previous PIERS record?”' In other
words, Mr. Camacho was asking whether specialists could query PIERS to see if
the applicant had previously been issued a passport when that applicant submitted
a non-compliant birth certificate. That same day Mr. Rigolizzo forwarded Mr.
Camacho’s email to PPT/A’s Adjudication Suggestion Box”. In his email, Mr.
Rigolizzo noted that this question had come up a few times recently and stated that

‘he had previously advised WPC specialists that if the applicant had a PTERS
record, the specialist did not need to suspend the application pending submission of

L PIERS stands for Passport Information Electronic Records System, PIERS provides access to data recotrds of
passport information including all passport applications, including those where passports were previously issued.

* The adjudication “suggestion box” is a way for passport agencies to send adjudication-refated questions to Passport
Headquarters. The email box is monitored by program analysts in PPT/A,
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a compliant birth certificate. Brian West, the program analyst in PPT/A in charge
of monitoring the Suggestion Box that day, responded that “[a]pplications
submitted that do not meet the two-parent [birth certificate] requirement must to
[sic] be suspended for a birth certificate listing both parents even if they have a
PIERS record. . .. The applicant needs to provide a birth certificate listing both
parents. For cases with urgent travel you might consider issuing a limited
[passport] book using Code 71 until an acceptable [sic] [birth certificate] can be
provided.”

This response notably caused some confusion at WPC because PPT/A used
the phrase “two-parent [birth certificate] requirement.” In an attempt to clarify and
correct PPT/A’s response, on October 18, 2011, Mr. Rigolizzo copied and
corrected the response from Mr. West and sent an email to all WPC specialists and
supervisors which substituted the phrase “Parent(s) Names required on Birth
Certificates” for “two parent [birth certificate] requirement.” Thus the response
shared with the WPC group now read: “Applications submitted that do not meet
the “Parent(s) Names” required on the Birth Certificate must be suspended for a
birth certificate listing the Parent(s) Names even if they have a PIERS record. The
applicant needs to provide a birth certificate listing the Parent(s) Name(s).”

Mr. Rigolizzo’s October 18, 2011 email to the WPC group caused several
people to raise additional questions, including Passport Specialist Joel Warne.
Both Mr. Warne and Customer Service Manager Deborah Posey queried Mr.
Rigolizzo as to whether PPT/A was stating that every passport applicant, including
renewal applicants relying on their previously issued passports, would now need to
submit a compliant birth certificate. This clarification would require re-
adjudication of citizenship evidence for every passport renewal application.

In response to these and other queries, on October 24, 2011, Mr. Rigolizzo
again sought clarification from PPT/A. In this email, Mr. Rigolizzo first repeated
the October 18, 2011 guidance and asked whether it applied to all applicants or just
minors, and then asked two additional follow-up questions, On October 25, 2011,
Mr. West responded as follows:

(WPC question)

1. Applications submitted that do not meet the two parent [birth
certificate] requirement must to [sic] be suspended for a birth
certificate listing both parents even if they have a PIERS
record. (one parent?) The applicant needs to provide a birth
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certificate listing both parents. For cases with urgent travel you
might consider issuing a limited [passport] book using Code 71
until an acceptable {sic] [birth certificate] can be provided.

(PPT/A Response)
a. This should have been worded differently, my apologies.
The new guidelines that are being enforced are that for a
domestic birth certificate to be used as primary evidence of
US citizenship it must show the full name(s) of the

applicant([s parent(s).

(WPC question)
2. The applicant submits a [birth certificate] without parent
information and a previous [passport]. Do we suspend [sic]?

(PPT/A Response)
a. No, the operative question is that the applicant submitted another
plece of primary citizenship evidence. In this case the physical
passport can be used a[s] primary citizenship evidence.

(WPC question)
3. The applicant submits for a file search and [PIERS] shows the
previous passport was issued on a [birth certificate]. Do we suspend?

(PPT/A Response)

a. Yes, suspend the application.

b. Exception to the rule — PIERS records may be used if the
applicant applied as a minor on or after July 2, 2001. This is
because on July 2, 2001 all minors were required to submit a [birth
certificate] listing the full name(s) of their parent(s).

(emphasis in original).

It is worth noting that prior to responding to WPC as reflected above to
Question 3 - whether specialists should suspend where an applicant pays a file
search fee and the PIERS record shows the previous passport was issued on a birth
certificate — Mr. West circulated a draft response within PPT/A for his colleagues’
opinions. His draft answer to WPC stated: “No [do not suspend]. The applicant
is submitting for a file search because they cannot provide primary evidence of
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U.S. citizenship. We would not suspend in this case because the applicant is not
providing a Domestic {birth certificate] as primary evidence of US Citizenship.”
(emphasis added). Daniel Alessandrini, then a program analyst in PPT/A, alerted
Mr. West that there was a draft memorandum going through the clearance process
that contained guidance to the field, supported by PPT/A Director Don Simpkins,
that contradicted Mr. West’s draft answer. Mr. Alessandrini attached that draft”
memorandum and advised Mr. West to follow the draft memorandum for the
time-being. As of October 25, 2011, that draft memorandum, entitled
“Clarification on Requirement for Parent’s Names on Domestically Issued Birth
Certificates,” advised that “Agencies and Centers must not . . .[i]ssue a fully valid
passport on the basis of the PIERS record if a file search is requested and paid in
these cases.” Relying on this draft memorandum, on October 25, 2011, Mr. West
revised his answer and sent the following back to Mr. Rigolizzo in response to the
second question: “Yes, suspend the application [for a compliant birth certificate].
Exception to the rule - PIERS records may be used if the applicant applied as a
minor on or after July 2, 2001. This is because on July 2, 2001 all minors were
required to submit a [birth certificate] listing the full name(s) of their parent(s).”

That same day, Mr. Rigolizzo forwarded PPT/A’s revised answers to all
WPC specialists, supervisors, and the new Adjudication Manager, Marti Rice. In
an immediate email back to Mr. Rigolizzo, Assistant Director John Caveness,
Supervisor Sarah Nale, and Ms. Rice, Mr. Warne objected to the answer regarding
the file search fee, suggesting it was wrong to charge the fee and then subsequently
require the applicant to submit a birth certificate.” Mr. Warne was not alone in his
criticism of the PPT/A guidance — Supervisors Robert Posey and Amy Gonzalez
also expressed their concerns to Ms. Rice and the other WPC supervisors about
charging the file search fee and then suspending the application to require the
applicant to submit a birth certificate. In response to Mr. Warne and noting
PPT/A’s answers, Mr, Caveness advised Mr. Warne that a limited-validity passport
book could still be issued for urgent travel, which would then be replaced with a
full validity passport at no additional charge. He additionally noted that the
guidance was “coming direct from PPT/A.”

¥ Applicants typically pay the $150 file search fee, established pursuant to 31 U.8.C. 9701, when their previous
passport has been lost or stolen and they do not have evidence of citizenship, such as their birth certificate, on hand
and do not wish to obtain that citizenship documentation prior to applying for a passport. The Department has
determined that it is appropriate to charge this fee, which s based on the cost to the Department to run the
electronics records search, in order to encourage applicants to obtain that citizenship documentation rather than
request a costly file search.
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The same week that PPT/A advised WPC on the file search fee question,
Florence Fultz, the Managing Director of Passport Issuance Operations met with
the memo’s drafters, Mr. Alessandrini and Larry Kovaciny, and Mr. Simpkins to
discuss the draft guidance. Ms. Fultz noted her disagreement with the
“Clarification on Requirement for Parent’s Names on Domestically Issued Birth
Certificates” memo as drafted. Ms. Fultz directed that the memo be revised to
advise the field that specialists may issue a full validity passport on the basis of a
prior PIERS record if a file search is requested and fee paid.

The memorandum reflecting the final guidance, dated January 10, 2012 and
entitled “Clarification on Requirement for Parent(s)’ Names on Domestically
Issued Birth Certificates,” was sent to all passport centers and agencies on January
12,2012, The memo advised that passport agencies and centers may:

¢ Use a previous PIERS record for an adult applicant to verify
citizenship if the applicant submits a domestically issued birth
certificate that does not list the parent(s)’ full name without
charging the file search fee. |

e Issue a fully valid passport without requesting a birth certificate if
the applicant submits a fully valid passport.

e Issue a code 71 limited passport for any adult applicant who
presents a certified, domestically issued birth record that does not
display the parent(s)’ full name if the applicant has immediate or
emergency travel and does not have a fully valid passport or a
PIERS record for a fully valid passport.

o Issue a fully valid passport on the basis of the PTERS record if a
file search is requested and paid.

e Suspend all other applications for adult applicants . . . and require
that the applicant provide acceptable evidence of US Citizenship.

(emphasis added).

On January 12, 2012, Ms. Rice forwarded the new guidance to all WPC
employees. Ms. Rice additionally held a follow-up meeting with all specialists and
supervisors, taking questions about the new guidance. For all questions that Ms.
Rice could not immediately address, she responded to all passport specialists by
email on January 16, 2012. In response to the question “Can we verify in PIERS
the two-parent names listed for an adult without charging the File Search fee?,”
Ms. Rice answered: “YES!!!! See the new MEMO attached! Agencies and Centers
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may: Use a previous PIERS record for an adult applicant to verify citizenship if
the applicant submits a domestically issued birth certificate that does not list the
parent(s)’ full name without charging the file search fee.” (emphasis in original)

During the period beginning October 1, 2011 and ending January 12, 2012,
PPT/A received only one other inquiry from a passport agency regarding charging
a file search fee and issuing a passport based on a previous PIERS record. As this
query came after Ms. Fultz’s direction to change the memo, this passport agency
received a response that noted that a passport could be issued using a previous
PIERS record. There were no other inquiries on this issue and PPT/A sent nothing
about this issue to any other agency.

B. The Investigation Process

A representative from both the Passport Services, Office of Legal Affairs
and the Office of the Legal Adviser interviewed Mr. Warne, several employees at
WPC, and employees in PPT/A. Interviewees were chosen based on their potential
knowledge of or involvement with the issue, or if they were in Mr. Warne’s chain
of command either currently or during the relevant time period.

During the interview with Mr, Warne, he explained that he first became
concerned that the file search fee was being improperly charged when he received
the October 25, 2011 email regarding suspending a passport application to request
a birth certificate after the applicant had paid the file search fee and PIERS showed
that a previous passport was issued on a birth certificate. Mr. Warne stated that he
raised this concern with Brian Rigolizzo, Marti Rice, Sarah Nale, and John
Caveness. He also noted that Luis Camacho, another passport specialist at WPC,
had expressed his concerns to Brian Rigolizzo, and was told not to provide
information to applicants about the success rate in issuing passports where the file
search fee had been charged. Mr. Warne stated that the January 10, 2012 guidance
changing the policy of requesting birth certificates after a file search fee had been
charged was sent out on January 12, 2012 by Ms. Rice, but he did not recall any
connection being noted to the October 25, 2011 email. Mr. Warne believed that it
was possible that some employees were also not aware of this guidance, and were
continuing to suspend applications,

Six other WPC employees were interviewed: John Caveness, the Assistant
Director of WPC; Luis Camacho, a Passport Specialist; Sarah Nale, a Supervisory
Passport Specialist and Mr. Warne’s supervisor in 2011; Amy Gonzalez, a
Supervisory Passport Specialist and Mr, Warne’s current supervisor; Marti Rice,
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the Adjudication Manager for WPC, who began at the end of October 2011; and
Brian Rigolizzo, a Supervisory Passport Specialist who was the Acting
Adjudication Manager for WPC until the end of October 2011. Ms, Nale, Ms.
Gongzalez, Ms. Rice, and Mr. Rigolizzo (all of whom regularly review and
occasionally audit their employees’ adjudication of passport applications) were
asked if they were aware of any instance in which an application was suspended
-after a file search fee was paid and a PIERS record was found; none was aware of
any such instance. Ms. Rice noted that she emailed the new January 2012
guidance to all passport specialists on January 12, had a meeting to discuss the
guidance sometime between January 12 and January 16, and sent a follow-up email
re-attaching the guidance on January 16, 2012, Other than Mr. Warne, no one
interviewed was aware of any further confusion at WPC after January 2012
regarding when to suspend applications or charge file search fees. Mr. Rigolizzo
was questioned about whether there was any instruction on withholding
information from an applicant about obtaining a birth certificate in lieu of paying
the file search fee, and he responded that he instructs specialists to encourage
applicants to obtain a birth certificate to avoid paying the fee.

Four employees in PPT/A were interviewed: Brian West, a Program
Analyst; Lawrence Kovaciny, a Program Analyst; Daniel Alessandrini, currently
the Assistant Director of the Special Issuance Agency, who was a Program Analyst
in PPT/A; and Don Simpkins, the Director of PPT/A. These interviews clarified
the sequence of events within the Office of Adjudication, as detailed in the
Summary of Facts. In addition, Mr. Simpkins noted his concern that guidance was
sent to WPC based on a memo that had not yet received final clearance, and
indicated that he planned to address that issue within his office.

III.  Summary of Evidence Obtained from the Investigation

In order to determine if the file search fee was incorrectly charged by WPC,
PPT/A reviewed all applications issued at WPC whose applicants paid the $150.00
file search fee between the date the policy in question took effect (October 1, 2011)
and the date the subsequent clarifying guidance was released (January 12, 2012).
Working through Passport’s Office of Technical Operations, PPT/A obtained a list
of 68 unique records and two duplicate records from the Office of Consular
Systems and Technology (CA/CST) that met the requirements.

After reviewing all 68 records, PPT/A determined that no applicant who
paid the file search fee had their applications suspended pending submission of a
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birth certificate with their parent(s)’ full name(s). This conclusion is clear because
those applicants who paid the $150.00 fee did not have a notation on their
application showing that an acceptable birth certificate had been requested or
provided under the section “Birth Certificate” on the bottom of page two.* Had
they paid the $150.00 file search fee, and then been directed to obtain a new
acceptable birth certificate, that subsequently submitted birth certificate would
have been notated on page two of the application. There was no evidence or
indication that any of these 68 applications paid a $150 file search fee and
submitted an acceptable birth certificate. These 68 applications are attached for
review,

Because paid file search fees could also be recorded as *“Miscellaneous
Fees,” PPT/A contacted CA/CST to obtain a listing of all applications with
Miscellaneous Fees totaling $150.00 or more (the cost of a file search) between
October 1, 2011 and January 12, 2012. Only one application at WPC (Application
number ****45505) met these criterion, however that application was already
reviewed as part of the initial pull of applications mentioned above because the fee
was listed under two separate categories. In addition, there was a notation on the
bottom of the second page of this application indicating that the applicant received
a refund of his $150.00. This refund was unrelated to the birth certificate issue;
rather, the adjudicator determined that the fee had been erroneously charged
because the applicant had included a previously issued U.S. passport with this
application.

PPT/A did find that 12 applicants paid the file search fee after submitting
some documentation in support of the application, including nine photocopies of
citizenship evidence and three non-documentary verifications from USCIS. Per
Department guidelines, a file search fee should not be charged if the applicant
submits sufficient secondary citizenship evidence’ with the application. However,

*File search fees are notated on passport applications in two locations. The most apparent is at the bottom of page 1
of the application in the small section labeled “For Issuing Office Only.” To the far right of that row, in the space
for “Other,” there will be a notation that the $150 fee was charged. It may be notated with just the dollar amount or,
more likely, it will have the words “File Search Fee,” or “File Search” or the initials “FS” next to or above the
$150.00 note. The second location a notation would be made is on the bottom of page 2 in the larger "For Issuing
Office Only” block. Here the specialist will notate that there is a file search fee request form by notating “Fiie
Search Request” or similar after checking the block next to “Other.”

® Both primary and secondary evidence of birth in the United States is defined by regulation. See 22 C.F.R. § 51.42.
Primary evidence is a birth certificate that shows “the full name of the applicant, the applicant's place and date of
birth, the full name of the parent(s), and must be signed by the official custodian of birth records, bear the seal of the
ssuing office, and show a filing date within one vear of the date of birth.” 22 C.F.R. § 51.42(a). Secondary
evidence can be used if the applicant cannot provide a birth certificate that meets these requirements, and includes,
but is not limited to, birth certificates, baptismal certificates, medical and school records, certificates of
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the specialists who adjudicated those 12 cases determined that the documentation
submitted was not acceptable secondary evidence of citizenship, Because every
application is different and specialists review every application package as a
whole, PPT trains specialists to use reasonable discretion to make determinations
on the acceptability of secondary birth evidence. Accordingly, adjudicators
employ their training and experience when determining whether the applicants’
submitted documents constitute sufficient secondary evidence of citizenship so that
a file search fee need not be charged to that applicant.

Although there was only one other inquiry on this issue from among the 28
passport agencies and centers on this issue, out of an abundance of caution, PPT/A
is reviewing all applications from all agencies/centers that were charged a file
search fee between October 1, 2011 and January 12, 2012, PPT/A is still working
to review the approximately 2,000 records and expects to have this review
completed by August 1, 2012.

IV. Abuse of Authority

The investigation revealed that there was no abuse of authority. Although
the whistleblower disclosure accurately reported that WPC employees received
incorrect guidance in October 2011 regarding when to charge certain passport
applicants a file search fee, the investigation revealed that no applicant was
affected by that guidance in practice and that superseding corrective guidance was
sent to all passport agencies and centers, including WPC, in early January 2012,
Furthermore, the investigation revealed no evidence for the allegation passport
specialists were told not to discourage applicants from paying the file search fee;
rather, the investigation revealed that passport specialists are encouraged to explain
all possible options to passport applicants, including ways to avoid paying
additional fees. Notwithstanding the error in providing adjudication guidance to
the field based on an un-cleared draft memorandum, the Department concludes this
error did not constitute an abuse of authority, 1.e., “the arbitrary or capricious
exercise of power by a Federal official or employee that adversely affects the rights
of any person or that results in personal gain or advantage to himself or to
preferred other persons.” McCollum v. Dep 't of Veterans Affairs, 75 M.S.R.P. 449,
455-56 (1997).

circumeision, other documentary evidence created shortly after birth but generally not more than 3 years afier birth,
and/or affidavits of persons having personal knowledge of the facts of the birth. 22 C.F.R. § 51.42(b). Secondary
evidence must be established to the satisfaction of the Department. Id.
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V.  Action Taken or Planned as a Result of the Investigation

CA intends to redistribute the guidance on when it is appropriate to charge a
file search fee. In addition, CA intends to train program analysts charged with
providing guidance to the field that guidance should only be based on fully cleared,
fully vetted information and policies. Moreover, CA will review all instances of
file search fees charged by all agencies/centers as noted above.
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