U.S. OFFICE OF SPECIAL COUNSEL
1730 M Strect, N.JW., Suite 300
washington, D.C, 20036-45035

The Special Counsel

October 31, 2013
The President
- The White House
Washington, D.C. 20500

Re: OSC File No. DI-13-0002

Dear Mr. President:

I write to express deep concerns about long-standing abuse of overtime payments by the
Department of Homeland Security (DHS). The enclosed report details one of six whistleblower
cases currently before the Office of Special Counsel (OSC). Each of the six cases discloses
misuse of a specific pay authority known as Administratively Uncontrollable Overtime (AUO).
According to information provided by the whistleblowers, abuse of AUO at these six DHS
offices alone costs the taxpayers approximately $8.7 million annually, a gross waste of
government funds.

The enclosed report substantiates disclosures made by DHS employee Jose R. Ducos-Bello.
The report confirms that employees in the Commissioner’s Situation Room (Situation Room), an
office within Customs and Border Protection (CBP) in Washington, D.C., violate the federal
AUO regulation by claiming two hours of AUO pay nearly every day. The report also confirms
that the Situation Room Director and Assistant Director “authorize and abet” the improper use of
AUO. OSC recently referred to the Secretary of Homeland Security five additional AUO cases —
a strong indication that DHS has a profound and entrenched probiem.

AUO is intended to be used only when an employee’s hours cannot be scheduled in
advance due to a substantial amount of irregular work. For example, under the governing
regulation, AUOQ is appropriate if an employee’s work hours depend on responding to the
behavior of suspected criminals and it would “constitute negligence” for the employee to leave
the job unfinished. CBP and other DHS components have the authority to use AUO to
effectively secure the borders, which may require irregular and unpredictable work beyond an
employee’s normal shift. See 5 C.F.R. § 150.151-154. Despite this definition, thousands of
DHS employees routinely file for AUOQ, claiming up to two hours a day, nearly every day, even
in headquarters and training assignments where no qualifying circumstances are likely to exist.

The attached report confirms that Situation Room employees in Washington, D.C., claim to
have worked two hours of AUO following their assigned shift 89 percent of the time. These
routine AUO payments to Situation Room employees “functionally [extend] their daily shift by
two hours each day,” but are not the result of any unpredictable or compelling law enforcement
need. Most of the claimed overtime work is “administrative in nature, often consisting of
Headquarters or focal taskings” that do not qualify for AUO. Mr. Ducos-Bello alleged that the
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employees who “work” overtime frequently watch sports and entertainment channels during
their claimed AUQ periods, or spend the two additional hours at their duty station relaxing,
joking, surfing the internet, and taking care of personal matters.

This case is not an isolated occurrence. Rather, it is part of a persistent pattern of AUO

- allegations raised by DHS employees. Some of these whistleblowers are authorized to receive
AUO. They are disclosing information against their own financial self-interest due to concerns
about the ethics of the practice and the resulting impact on the federal budget. While DHS
officials have acknowledged AUQ abuse when confronted with speclﬁc allegations, they have
taken insufficient steps to correct the problem.

For example, on February 20, 2008, OSC referred a whistleblower’s allegations of AUO
abuse at the Office of Border Patrol in Lynden, WA (OSC File No. DI-08-0663). The DHS
report in response to those disclosures confirmed that employees in Lynden routinely abused
AUO and that senior managers also benefited from improperly approved AUO. At the time,
CBP promised to implement “an Agency-wide AUO policy directive [to] bring conformity to the
policies and practices” — a step that would cease the practices in Lynden and prevent misuse
throughout the agency.'

That commitment was made more than five years ago. In the current report on AUO abuse
in the Situation Room, CBP repeats its desire “to work towards a unified and simplified agency-
wide directive on AUO.” The report adds an additional, minor commitment by CBP to show a
video to all employees to reinforce rules on proper AUO use and administration.

Much of the language regarding the Situation Room AUOQ abuse and proposals for
corrective action is taken directly from the 2008 Lynden report. Roughly one-quarter of the
2013 report is identical to the concems cited in the 2008 report. The lack of progress in
implementing plans first outlined five years ago raises questions about the agency’s willingness
or ability to confront this important problem.

CBP cites an array of obstacles to full implementation of an agency-wide AUQ directive,
including collective bargaining obligations and the need for updated regulations from the Office
of Personnel Management. DHS and CBP must overcome these challenges and move quickly to
reform AUO practices. OSC is currently processing five additional AUO cases, each of which
met the high “substantial likelihood” standard for investigative referral by OSC to DHS, These
cases include:

e A whistleblower at the CBP Office of Training and Development in Glynco, GA, alleged
that agents routinely abuse AUO by claiming two hours of AUO daily while failing to
perform any qualifying duties. The fact that AUQO is claimed at a training facility - where
compelling law enforcement reasons for staying on duty are unlikely to arise — raises
concerns about the propriety of its use by these employees. According to the

' In 2012, OSC resolved a whistleblower case brought by another employee in Washington, who alleged retaliation
for disclosing evidence of AUQ abuse to his superiors.
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whistleblower, CBP pays out nearly $5 million annually to employees in the Office of
Training and Development, including to 50 managers at Headquarters. DHS is required to
submit a report to OSC in response to these allegations by January 2, 2014.

¢ A whistleblower at the U.S. Citizenship and Immigration Services headquarters facility in
' Washington, D.C., alleged abuses of AUO in 2010 while the whistleblower worked in the
Office of Security and Integrity (OSI). The whistleblower alleged that everyone in OSI
claimed 10 hours of AUO every week, even though no employee performed work that
qualified. This whistleblower requested that her position be made ineligible for AUO and
also advised supervisors that AUO was being routinely misused. The whistleblower was
initially told she could not be decertified from AUO because it would draw unwanted

attention to the office. While the whistleblower was eventually decertified, the AUO abuse

by others has not stopped. DHS is required to submit a report in response to these
allegations by November 13, 2013.

e A whistleblower at the Immigration and Customs Enforcement (ICE) facility in Houston,
TX, alleged that ICE supervisors authorize and abet the improper use of AUO. The
whistleblower disclosed that employees are directed to stay beyond their normal duty hours
to complete routine administrative tasks that are not time-sensitive or investigative in
nature. These employees are instructed to certify the time as AUQ. OSC received an
inadequate report from ICE on September 11, 2013, and will seek a supplemental report.

*  Two whistleblowers at the CBP facility in San Ysidro, CA, allege that Border Patrol
Agents at the Asset Forfeiture Office routinely claim two hours of AUO each day, but fail
to perform duties that qualify for AUO payments. The whistleblowers further alleged that
employees work on routine administrative matters during the claimed AUO periods or are
not even present for the AUO time they claim. DHS is required to submit a report to OSC
in response to these allegations by November 6, 2013.

e  Finally, a report issued by CBP in response to a whistleblower’s disclosures at the CPB
facility in Laredo, 1X, confirms that AUQ is being used for routine shift change activities
in violation of rules and regulations. OSC requested additional information from CBP on
the Laredo activities.

These additional cases indicate that AUO problems are ongoing and pervasive throughout
DHS. Indeed, according to CBP’s own data, during one three-month period in 2013 agents at
Border Patrol Headquarters in Washington, D.C., averaged 1.99 AUO hours per day, or 20 hours
per pay period. This is one of the highest AUO rates of any CBP duty station, including many
duty stations in border areas. One whistleblower noted to OSC that if all AUO claims by agents
in the field were excluded, and only AUO claims by agents in office jobs were examined, “the
dollar amount of AUQ abuse would be in the tens of millions per year.”
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Such abuse of overtime pay is a violation of the public trust and a gross waste of scarce
government funds. It is incumbent upon DHS to take effective steps to curb the abuse. It is up
to the administration and Congress to develop a revised pay system, if warranted, that ensures
fair compensation for employees who are legitimately working overtime.

o o b ok %

The allegations regarding AUO abuse at the CSR were referred to former DHS Secretary
Janet Napolitano on January 2, 2013, for an investigation and report.” On April 17, 2013, James
F. Tomshek, Assistant Commissioner, Office of Internal Affairs (IA), submitted a report based -
on the results of an investigation conducted by CBP’s IA. On May 3, 2013, a copy of the report
was forwarded to Mr. Ducos-Bello, who provided comments in response to the report on May 5,
2013.

The report contains all of the information required by statute. However, there remain
serious questions about the agency’s ability or willingness to adequately address the AUO abuse
issue. Therefore, I find the report unreasonable,

As required by 5 U.S.C. § 1213(e)(3), I have sent copies of the agency report and Mr.
Ducos-Bello’s comments to the Chairman and Ranking Member of the Senate Committee on
Homeland Security and Governmental Affairs and the Chairman and Ranking Member of the
House Committee on Homeland Security. I have also filed a copy of the report and the
whistleblower’s comments in our public file, which is now available online at www.osc.gov, and
closed the matter.

Respectfully, %UM/\
Carolyn N. Lerner

Enclosures

? The Office of Special Counsel (OSC) is authorized by law to receive disclosures of information from federal employees
alleging violations of law, rule, or regulation, gross mismanagement, a gross waste of funds, an abuse of authority, or a
substantial and specific danger to public health and safety. 5 U.S.C. § 1213(a) and (b). If the Special Counsel determines that
there is a substantial likelihood that the disclosures are accurate, she is required to advise the appropriate agency head and the
agency head is required to conduct an investigation of the allegations and submit a written report. 5 U.S.C. § 1213(c). Upon
receipt, the Special Counsel solicits comments from the whistleblower and reviews the agency’s report to determine whether it
contains all of the information required by statute and that the findings of the head of the agency appear to be reasonable. 5
U.S.C. § 1213(e)(2).




