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The Commissioner

JUL 192013

Carolyn N. Lerner

Special Counsel

U.S. Office of Special Counsel
1730 M Street, N.W., Suite 300
Washington, D.C. 20036-4505

Re: OSC File No. DI-12-3069
Dear Ms. Lerner:

I am writing in response to your letter dated March 21, 2013, in which you requested that the
Social Security Administration (SSA or the agency) conduct an investigation and prepare a
report concerning the allegations SSA employee Administrative Law Judge (ALJ) Christine P.
Benagh raised as follows:

e Whether the agency’s review of ALJ decisions denying fee increase petitions filed by
claimants’ attorneys is a violation of 42 U.S.C. § 406(a)(3);

e Whether extending a 15-day deadline for review of fee increase petitions filed by
claimants’ attorneys by regulation in the Code of Federal Regulations and internal
agency manuals is a violation of 42 U.S.C. § 406(a)(3)(A); and

e Whether the agency allows claimants’ attorneys to double-bill SSA for work already
conducted.

I asked our Office of the Inspector General (OIG) to complete an independent investigation into
ALJ Benagh’s allegations. As part of the investigation, OIG interviewed ALJ Benagh and other
agency employees regarding her allegations and assertions. OIG also collected and reviewed
numerous documents related to ALJ Benagh’s allegations. For each allegation, OIG reviewed
the examples ALJ Benagh provided in support of her claim. OIG also interviewed two
claimant’s attorneys referenced in one of ALJ Benagh’s examples.

After completing its investigation, OIG issued the attached Report of Investigation (ROI) dated
June 21, 2013. I have reviewed the ROI, agree with and approve its findings, and designate it
and its accompanying exhibits as the agency’s investigation of this matter.

A summary of the information with respect to which the investigation was initiated can be found

on pages 2-3 of the ROI. A description of the conduct of the investigation can be found on pages
3-18. Specific findings as to each allegation mentioned in your referral letter to me can be found
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on pages 18-30. A summary of the evidence obtained from the investigation can be found on
pages 30-33.

The investigation of ALJ Benagh’s allegations did not reveal any agency conduct or practices in
violation of law, rule, or regulation. Based on the investigation’s findings, I do not believe
further action or a change in agency procedure is warranted. Consequently, no dollar savings are
projected to result from this investigation.

If you have further questions, please do not hesitate to contact me or have your staff contact
Melissa Melchior at (410) 965-6542.

Sincerely,

Caerbpy (o0

Carolyn Lolvin
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MEMORANDUM
Date:  June 21, 2013
To: Mitch Chitwood
Associate General Counsel
Office of General Law
from:  Kelly Bloyer M
Deputy Assistant Inspector General
Intelligence and Administration
Subject: OSC File No. DI-12-3069

On March 21, 2013, Carolyn N. Lerner of the Office of Special Counsel (OSC) referred a
whistleblower disclosure to The Honorable Michael J. Astrue, Commissioner of Social Security.
The OSC referral contains whistleblower disclosures made by Administrative Law Judge (ALJ)
Christine P. Benagh. Judge Benagh alleged that Social Security Administration (SSA)
management officials at the Office of Disability Adjudication and Review (ODAR) may be
engaging in violations of law, rules or regulations, gross mismanagement, and a gross waste of
funds.

The OSC requested that the agency conduct an investigation into the allegations and prepare a
report within 60 days of the agency’s receipt of the Special Counsel’s letter. In discussions with
the Inspector General on April 19, 2013, Agency officials indicated that they intended to request
the OIG’s assistance with this matter. '

On April 23, 2013 the Office of General Counsel (OGC) officially requested that the Office of
the Inspector General (OIG) thoroughly investigate this matter and submit a final report
(attaching all interim Reports of Investigation) to OGC so that it could draft a final report for the

Special Counsel’s office.

On May 13, 2013 OSC granted OGC’s extension request and we agreed to submit our report to
your office by June 21, 2013. Pursuant to that agreement, please find our enclosed investigative
report and supporting documentation. ‘

Feel free to contact me or Chad Bungard, Counsel to the Inspector General, if you have any
questions or concerns.



Office of the Inspector General
Office of Investigations
Social Security Administration

REPORT OF INVESTIGATION

TITLE OF CASE: ODAR Whistleblower Case

CASE NUMBER: WAS1300035Z

PROGRAM CATEGORY: 938 - OCIG WHISTLEBLOWER
PERIOD COVERED: From: 04/23/2013 To:‘ 06/21/2013

RELATED CASE NUMBERS: N/A

REPORT BY: Mike McGill
FIELD DIVISION / OFFICE: FD: Philadelphia  Office: Philadelphia
STATUS OF CASE: ( ) INVESTIGATION CONTINUED

O INITIAL REPORT

O STATUS REPORT

O JUDICIAL STATUS REPORT

( ) COLLATERAL INVESTIGATION

(XX) INVESTIGATION CLOSED
SYNOPSIS

This is the final report of investigation related to Office of Special Counsel (OSC) File No. DI-
12-3069.

ALLEGATION or REFERENCE TO MOST RECENT REPORT

Reference is made to all of the previous reports of investigation associated with this
investigation, the most recent of which is dated June 17, 2013.

This report contains sensitive law enforcement material and is the property of the Social Security
Administration, Office of the Inspector General (SSA OIG). This report is FOR OFFICIAL USE
ONLY, including, but not limited to, its use in the claims adjudication process. It may not be copied
or reproduced without written permission from the SSA OIG; however, for purposes of claims
adjudication by SSA, including the DDS and the ODAR, it may be copied and incorporated into
official claims files. Disclosure to unauthorized persons is strictly prohibited and may subject the
disclosing party to liability. Public availability to be determined under 5 U.S.C. §§ 552 and 552a.

FORM OI-4 (revised 04/01/2010)




INVESTIGATIVE ACTIVITY

Summary of the information with respect to which the investigation was initiated:

On March 21, 2013, Carolyn N. Lerner of the Office of Special Counsel (OSC) referred a
whistleblower disclosure to The Honorable Michael J. Astrue, Commissioner of Social Security.
(Attachment 1) The OSC referral contains whistleblower disclosures made by Administrative
Law Judge (ALJ) Christine P. Benagh. Judge Benagh alleged that Social Security
Administration (SSA) management officials at the Office of Disability Adjudication and Review
(ODAR) may be engaging in violations of law, rules or regulations, gross mismanagement, and a
gross waste of funds. The report summarized the allegations as follows:

“In brief, Judge Benagh alleged that SSA management officials:

e Review ALJ decisions denying fee increase petitions filed by claimants’ attorneys
in violation of 42 U.S.C. § 406(a)(3);

e Extend a 15-day deadline for review of fee increase petitions files by claimants’
attorneys by regulation in the Code of Federal Regulations and internal agency
manuals, in violation of 42 U.S.C. § 406(a)(3)(A); and

o Allow claimants’ attorneys to double-bill for work already conducted, to bill SSA
for excessive fees, and accept materially false claims and fee increase petitions
from claimant’s attorneys.”

The OSC requested that the agency conduct an investigation into the allegations and prepare a
report within 60 days of the agency’s receipt of the Special Counsel’s letter. In discussions with
the Inspector General on April 19, 2013, Agency officials indicated that they intended to request
the OIG’s assistance with this matter.

On April 23, the Office of General Counsel (OGC) officially requested that the Office of the
Inspector General (OIG) thoroughly investigate this matter and submit a final report (attaching
all interim Reports of Investigation) to OGC so that it could draft a final report for the Special
Counsel’s office.

On this same date, Resident Agent in Charge (RAC) Misha Kelly and I were assigned to
investigate the allegations included in OSC referral letter, referencing OSC File No. DI-12-3069.

This report contains sensitive law enforcement material and is the property of the Social Security
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ONLY, including, but not limited to, its use in the claims adjudication process. It may not be copied
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adjudication by SSA, including the DDS and the ODAR, it may be copied and incorporated into
official claims files. Disclosure to unauthorized persons is strictly prohibited and may subject the
disclosing party to liability. Public availability to be determined under 5 U.S.C. §§ 552 and 552a.

FORM OI-4 (revised 04/01/2010)




Attorney Erin Justice of the OIG, Office of Counsel to the Inspector General (OCIG) was
assigned to assist in the case.

Before describing the conduct of the investigation, it is first necessary to provide a summary of
the information with respect to which the investigation was initiated. The specific allegations
made by Judge Benagh in her whistleblower disclosure include two broad categories. The first
two allegations outlined in the OSC complaint include Judge Benagh’s assertions that, contrary
to statute, SSA management officials improperly reviewed her decisions as an ALJ on fee
petitions, and improperly extended filing deadlines for fee petitions. In the complaint, Judge
Benagh referred specifically to the Social Security Act at 42 U.S.C. § 406(a)(3) as the statute
governing fee petitions. In the third allegation, Judge Benagh asserted that SSA took no action
to address various forms of misconduct on the part of claimant representatives.

To support her claims against SSA management officials, Judge Benagh cited several cases and
provided redacted documentation from these cases to the OSC. The documentation included fee
petition requests, fee petition determinations, orders and decisions issued by Judge Benagh,
correspondence between SSA management officials and Judge Benagh, fee agreements,
subpoenas issued by Judge Benagh, and other related documents.

Description of the conduct of the investigation

In conducting the investigation, RAC Kelly, Attorney Justice and I reviewed the OSC referral in
detail. The OSC referral indicated that agency investigators were required .to interview the
whistleblower at the beginning of the investigation. As a result, on April 24, I contacted Judge
Benagh to schedule an interview and requested that she provide copies of the documentation she
had submitted to OSC to support her allegations.

Beginning on April 25, Judge Benagh provided me with copies of the documentation she had
previously provided to OSC. Judge Benagh provided most of the documentation in the form of
attachments to emails, via facsimile, and in some cases, provided hand-delivered documents
during interviews. These documents included copies of the original memorandum outlining her
allegations against SSA she provided to OSC (Attachment 2), copies of additional
correspondence between Judge Benagh and the OSC (Attachments 3 and 4), as well as copies of
numerous supporting documents from cases she had adjudicated over the years and provided to
OSC to support her claims. These included the following documents:

1. Case P-Eihibit List (Attachment 5)

2. Case P wivic A (Attachment 6)
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3. Case P- Exhibit B (Attachment 7)

4. Case P- Exhibit C (Attachment 8)

5. Case P-Exhibit D (Attachment 9)

6. Case P- Exhibit E (Attachment 10)
7. Case P Exhivic F (Attachment 11)
8. Case P Exvivit G (Attachment 12)
9. Case P- Exhibit H (Attachment 13)
10. Case P Exbivit 1 (Attachment 14)
11. Case P Exibit 1 (Attachment 15)
12. Case P cxnivit K (Attachment 16)
13. Case P-Exhibit L (Attachment 17)
14. Case PR xhibit M (Atfachment 18)
15. Case PN Exhibit N (Attachment 19)
16. Case KUNNGEGNGGE-cc Petition- (Attachment 20)
17. Case K-Fee Petition - (Attachment 21)
18. Case | -Fee Petition - (Attachment 22)
19. Case K_Fee Petition - (Attachment 23)
20. case CY N | (Attachment 24)
21. Case L_ Subpoena (Attachment 25)
22. Case L- Judge Banks DeciSion  (Attachment 26)

23. Assorted documents provided by Judge
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Benagh but not referenced in OSC Referral (Attachment 27)

During the course of the investigation, RAC Kelly, Attorney Justice, and/or I interviewed the
following individuals who provided information pertinent to the allegations set forth in the OSC
referral:

1. Christine P. Benagh, ALJ, Washington, DC Hearing Office, on April 29, 2013
(Attachment 28) and May 6, 2013. (Attachment 29)

2. Joann Anderson, Director of the Office of Payment and Claimant Representative
Policy (OPCRP), on April 30, 2013. (Attachment 30)

3. Barb Newbauer, Supervisory Social Insurance Specialist (OPCRP), on April 30,
2013. (Attachment 30)

4. Robert Melvin, Attdrney, Office of General Counsel, Office of Program Law, on May
6, 2013. (Attachment 31)

5. Sandy Shultis, Regional Management Officer, Office of Regional Chief
Administrative Law Judge, Office of Disability Adjudication and Review, on May 9,
2013. (Attachment 32)

6. Gina Pesaresi, Regional Attorney, Office of Regional Chief Administrative Law
Judge, on May 9, 2013. (Attachment 32)

7. —, Attorney Advisor, Office of Appeals Operations, on May 13,
2013. (Attachment 33)

8. [R Auorey. on May 31, 2013. (Attachment 34)

9. Frank Cristaudo, Regional Chief Counsel, Boston, on June 6, 2013. (Attachment 35)

10. John Thawley, Hearing Office Chief Administrative Law Judge, Washington, DC
Hearing Office, on June 6, 2013. (Attachment 36) ‘

11. Jasper Bede, Regional Chief Administrative Law Judge, Philadelphia, on June 17,
2013. (Attachment 37)
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Some of the individuals noted above also provided evidentiary material pertinent to the
investigation. The information provided by these individuals will be discussed in the body of the
report, and attached relevant documents.

At the outset of the investigation, Attorney Justice contacted Robert Melvin, an attorney with
SSA/OGC’s Office of Program Law, and an expert in the statutes and regulations cited in the
OSC referral. Attorney Justice requested that Melvin provide information relevant to the Code
of Federal Regulations (CFR) and Hearings, Appeals and Litigation Law manual (HALLEX)
references cited in the OSC referral letter.

Melvin subsequently provided a detailed summary of his assessment of the allegations set forth
in the OSC complaint with respect to the accuracy of ALJ Benagh’s references to statute,
regulation and policy contained in her whistleblower disclosures. (Attachment 38) After
reviewing Melvin’s summary and carefully reading the actual statutes, regulations and HALLEX
citations referenced in the OSC referral, it became clear that Judge Benagh’s first two allegations
contained numerous errors. Further interviews with various agency experts corroborated this
finding. At the outset, it is important to note that two parallel processes exist for claimant
representatives to claim fees associated with the representation of claimants before SSA in their
efforts to obtain disability benefits. These are the fee petition process and the fee agreement
process. Both processes are mutually exclusive.

In his description of the fee petition process, Melvin advised that its authority is derived pursuant
to what is now 42 U.S.C. § 406(a)(1). In the late 1960s, SSA issued regulations to create the fee
petition process that a representative would use to obtain approval of the fee he or she charged
the claimant. The fee regulations are found in various sections of 20 C.F.R. § 404.1700 et seq. .
The fee petition process was the only available method for claimant representatives to seek
reimbursement until the creation of the fee agreement process.

With respect to the fee agreement process, in the Omnibus Budget Reconciliation Act of 1990,
Congress added to the Social Security Act a streamlined procedure for setting representatives’
fees. That process, which the agency terms the fee agreement process, is found in 42 U.S.C. §§
406(a)(2) and (a)(3). Under this process, if the claimant and the representative enter into a
written fee agreement, that agreement calls for a fee that doesn’t exceed certain limits. That
agreement is filed with SSA before SSA issues a favorable decision on the claim for benefits.
The ALJ who issues the favorable decision on the claim for benefits also approves the fee
agreement as meeting the statutory criteria. -

Melvin also pointed out that the agency never issued regulations for the fee agreement process.
Thus, all the rules for the fee agreement process are in the Act itself, at 42 U.S.C §§ 406(a)(2)
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and (a)(3). Conversely, the rules for setting fees are the fee petition regulations, which do not
apply to the fee agreement process. Thus, there are separate sets of rules for the two processes:

fee agreement process in the Act; fee petition process in the agency regulations.

Melvin’s analysis called into question the validity of the claims made by Judge Benagh in her
first two allegations. In each allegation, Judge Benagh described how SSA management was
circumventing requirements set forth in the fee petition statute, while incorrectly citing the fee
agreement statute at 42 U.S.C. § 406(a)(3).

On April 29, 2013, the investigative team conducted the first interview of Judge Benagh.
(Attachment 28) Judge Benagh described her educational background, her previous employment
history, and her credentials as an ALJ going back nineteen years to when she started in the
Johnstown, PA Hearing Office.

Judge Benagh then described in detail her allegations related to some of the cases included as
examples in the OSC referral. The cases, as noted in the OSC referral, were the P88

SR C:sc, and the KINNNDD @MY c:sc. Each of these cases included

numerous documents which were reviewed during the interview. Judge Benagh also described a
case involving claimant (NP, although no supporting documents associated with this case
were provided to the investigators by Judge Benagh prior to the interview.

During the interview, Judge Benagh also described several other issues she identified, including
the alleged underreporting of hours by ALJs, the inability of ALJs to report claimant
representatives directly to state bars, alleged inappropriate relationships within the ODAR, and
an alleged plot to remove former Hearing Office Chief Administrative Law Judge (HOCALJ)
David Hardy. Judge Benagh advised that her original referral to OSC and subsequent
correspondence with that office included additional allegations against SSA management that did
not make it into the final version of the OSC referral eventually sent to the agency. These
additional allegations pertained to the inability of ALJs to directly refer claimant representatives
to state bars for suspected misconduct, claimant representatives withholding adverse evidence,
and claimant representatives abusing travel cost reimbursements with respect to fee petitions.

With respect to fee petitions, ALJ Benagh stated that the regulations can be found in 20 C.F.R.
§§ 404 and 416. She noted that the regulations do not have a time deadline for filing fee
petitions. The HALLEX, however, has multiple deadlines for fee petitions. ALJ Benagh stated
that the statute (42 U.S.C. § 406) clearly has a 15 day deadline after the notice of award letter for-
the filing of fee petitions. ALJ Benagh went on to state that she has never seen a fee petition
filed on time with regards to the 15 day deadline. In her experience, fee petitions were often
filed months or sometimes years later.
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On April 30, RAC Kelly and Attorney Justice interviewed Joann Anderson, Director of the
Office of Payment and Claimant Representative Policy (OPCRP) within the Office of Retirement
and Disability Policy (ORDP). Also present was Barb Newbauer, a Supervisory Social
Insurance Specialist with OPCRP. (Attachment 30) Newbauer and Anderson confirmed that
they had reviewed the OSC referral. Both agreed that it appeared from the contents of the OSC
letter that there was some confusion or misunderstanding on Judge Benagh’s part in
differentiating between the fee agreement and fee petition processes.

Anderson and Newbauer explained the differences between fee agreements and fee petitions.
Their description matched the detailed analysis previously provided by OGC Attorney Robert
Melvin. They also provided information relevant to SSA policies relating to Judge Benagh’s
complaints about billable hours, excessive fees, travel time, and assessing fee petitions. With
respect to Judge Benagh’s complaints about alleged submission of forged signatures by claimant
representatives, Anderson and Newbauer described SSA’s process for referring suspected
misconduct to OGC to determine whether or not representative sanctions were warranted.

On May 6, 2013, RAC Kelly, Attorney Erin Justice and I conducted a second interview of Judge
Benagh. (Attachment 29) At the outset of the interview, I described to Judge Benagh how we
had talked to an Agency expert about the statutes and regulations for the fee petition and fee
agreement processes. The expert had educated us on the differences between fee petitions and
fee agreements. I then explained that 42 U.S.C. § 406(a)(1) was the statute for the fee petition
process, which dated back to the 1960°s. The statute was written in general terms, and thus SSA
has over the years created very detailed regulations that govern the fee petition process. These
regulations are found at 20 C.F.R. § 404.1700 et seq. The fee petition process preceded the fee
agreement process, which was statutorily enacted in 1990 and is described in the statute at 42
U.S.C. §§ 406(a)(2) and (a)(3). I explained to Judge Benagh that SSA has never created
regulations pertaining to the fee agreement process, and the statute stands by itself.

Judge Benagh disagreed with my assertion. Together we read through a copy of the statute, and
she advised that it was her opinion as an expert in the statute that 42 U.S.C. § 406(a)(3)(A)(i1)
must refer to the fee petition process — not the fee agreement process. She concurred that
(2)(3)(A)() refers to the fee agreement process. The statute in question reads as follows:

“(3)(A) The Commissioner of Social Security shall provide by regulation for review of
—  the amount which would otherwise be the maximum fee as determined under paragraph
(2) if, within 15 days after receipt of the notice provided pursuant to paragraph (2)(D) —
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(i) the claimant, or the administrative law judge or other adjudicator who made
the favorable determination, submits a wriiten request to the Commissioner of Social
Security to reduce the maximum fee, or _

(ii) the person representing the claimant submits a written request to the

. Commissioner of Social Security to increase the maximum fee.”

Judge Benagh advised that the only avenue for claimant representatives to request increases to
the maximum fees allowed under the fee agreement process is through the fee petition process.
Thus, subsection (ii) must refer to the fee petition process. When I explained that the agency
expert stated unequivocally that subsection (ii) referred to the fee agreement process, Judge
Benagh insisted that she was an expert in the statute, and that (ii) referred to the fee petition
process.

Judge Benagh further emphasized that cases cannot originate at the fee petition process. The
Form 1696 Appointment of Representative must be in place. She stated she had never seen a
case where a claimant representative left out a fee agreement. Judge Benagh maintained that if
claimant representatives want more than the amount allowed by a fee agreement, their only
option is to file a fee petition. According to Judge Benagh, the only people who want to reduce
fees are ALJs and claimants. Judge Benagh stated that 42 U.S.C. § 406(a)(3) is the review
section for both 406(a)(1) -- fee petitions, and 406(a)(2) -- fee agreements.

I then reviewed with Judge Benagh, Exhibit L for Case P— Judge Benagh provided
this document to the OSC as part of her whistleblower referral. (Attachment 17) Exhibit L
consists of a memorandum from then HOCALJ Banks to Judge Benagh on November 6, 2008,

titled Guidance and Counseling Pertaining to fee Matters/Appropriate Language. Judge Benagh
provided this exhibit to OSC as proof to support her claim that she was improperly admonished
by the SSA for applying a deadline as required by § 406. In the memo, HOCALJ Banks referred
to a May 8, 2008 fee order issued by Judge Benagh to in which Judge Benagh
stated, “The regulations provide that a representative who wishes to receive more than the
amount set forth in a fee agreement must file his request or a letter of intent to file such a request
within 60 days of the date of the decision.” (Attachment 15)

In the memorandum, HOCALJ Banks advised Judge Benagh that she made some mistakes
related to the fee order issued to . HOCALJ Banks advised Judge Benagh that
“...in the second paragraph of the order, you state that the appeal period for requesting
administrative review of a fee agreement amount is 60 days, instead of 15 days. The letter also
states that a letter of intent to file a fee petition was filed more than a year after the deadline.
However, there is no time limit for filing fee petitions.” 1advised Judge Benagh that HOCALJ
Banks’ statements were in line with what SSA’s expert on the fee petition and fee agreement
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processes told us — that the fee agreement process has no regulations and is dictated entirely by
the statute found at §§ 406(a)(2) and (a)(3). Judge Benagh disagreed, and insisted that she was
correct about the statute and regulations.

We then discussed Case C—, also provided by Judge Benagh to the OSC to support her
claims. According to Judge Benagh, in this case the authorized representative initially filed a fee
agreement, then subsequently filed an untimely fee petition past (according to her) the 15 day
time limit set forth in 42 U.S.C. § 406(a)(3)(A). Judge Benagh issued an “Unreviewable
Authorization to Charge and Collect fee” notice to the claimant representative in that case.
(Attachment 24) I advised Judge Benagh that according to the regulations, there is no time limit
for filing fee petitions. The statute Judge Benagh cited in her Unreviewable Order, 42 U.S.C. §
406(a)(3)(A) applied only to fee agreements — not fee petitions. Judge Benagh disagreed. She
advised that another example of a claimant rep filing a late fee petition occurred in case
CEEEEE. udge Benagh issued an identical Unreviewable order in this case as well, citing
the statute that pertains to fee agreements — not the regulations that pertain to fee petitions.
(Attachment 27)

At this point in the interview, I explained to Judge Benagh that having been tasked with
investigating the OSC referral to SSA, it appeared that the accuracy of her allegations against
SSA management officials described in parts I and II of the OSC referral relied entirely upon
whether or not 42 U.S.C. § 406(a)(3) referred to fee petitions, as she claimed. If 42 U.S.C. §
406(a)(3) applied only to fee agreements, then the allegations set forth by OSC in its referral to
SSA were without merit. Judge Benagh agreed with this statement, although she continued to
maintain that 42 U.S.C. § 406(a)(3) applied to both fee agreements and fee petitions.

Judge Benagh advised that she would review the statutes for fee petitions and fee agreements,
and respond to our assertion that the OSC referral contained errors in the citations attributed to
those processes.

On May 6, 2013, RAC Kelly, Attorney Justice and I formally interviewed Robert Melvin, a re-
hired annuitant attorney with OGC’s Office of Program Law. (Attachment 31) Melvin’s main
critique of the OSC referral was that Judge Benagh incorrectly associated the regulations for the
fee petition process with the fee agreement process. According to Melvin, the rules governing
the fee agreement process are found in the statute itself, at 42 U.S.C. §§ 406(a)(2) and (3). The
rules governing the fee petition process are found in the regulations at 20 C.F.R. § 404.1700 et
seq. These are mutually exclusive proeesses, and the rules governing each process simply do not
apply to each other. In addition, in the OSC complaint, Judge Benagh maintains that 42 U.S.C. §
406(a)(3) describes the fee petition process, when it does not. It describes the fee agreement
process.
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I advised Melvin that following a recent interview, ALJ Benagh conceded that 42 U.S.C. §
406(a)(2) described the fee agreement process only, but still asserted that 406(a)(3)(A)(i1)
described the fee petition process. Melvin referred to a copy of the statute, 42 U.S.C. §
406(a)(3)(A), which states “The Commissioner of Social Security shall provide by regulation for
review of the amount which would otherwise be the maximum fee as determined under
paragraph (2) if. within 15 days after receipt of the notice provided pursuant to paragraph
(2)(D).” Melvin advised that because (a)(3)(A) refers back to (a)(2) by stating, “pursuant to
paragraph (2)(D),” it definitely applies only to fee agreements, and not fee petitions.

Melvin advised that SSA does not recognize a law firm as the claimant’s representative, only the
individual representative. Therefore, in cases involving fee petitions, each representative must
file a fee petition for their services. Only the representative would be able to sign the SSA Form
1560. Representatives are permitted to bill for a paralegal, or someone directly under their
supervision.

Melvin stated that in his experience, ALJ’s normally did not give the billing itemization in fee
petitions a lot of scrutiny, unless something appeared to be out of the ordinary. No one can
prove the amount of time that a claimant representative spent on each case, so as long as the
billing appears reasonable, the fees are approved. SSA policy only dictates that the “quality of
services provided” must be acceptable.

With regard to Judge Benagh’s third OSC allegation regarding double billing, Melvin advised
that HALLEX policy I-1-2-5 and SSA policy POMS GN 03920.010 both address representative
billing charges. The representatives are to provide an itemization of charges, in order to ensure
they are not circumventing fees charged to the claimant. There is no policy or statute stating that
fees should be split or divided among the claimants represented by the same representative at
hearing on the same day.

Melvin reviewed an example of an itemization of services rendered, in which a claimant
representative claimed seven hours for a service, but Judge Benagh claimed five hours would
have been more accurate. (Attachment 21) The services included, ‘Hearing, inclusive of travel
time, review of record, conference with claimant’. Melvin did not think that most ALJ’s would
be concerned with the variance between 5 and 7 hours. He indicated that seven hours seemed
like a reasonable claim, and there is no way to disprove that claim. Melvin advised that nothing
in SSA’s fee petition regulations requires the proration-of travel fees. In his estimation, common
ethics would call for that.
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On May 9, 2013, I interviewed Gina Pesaresi, Regional Attorney, and Sandy Shultis, Regional
Management Officer for the Regional Chief Administrative Law Judge (RCALJ) office in
Philadelphia, PA. (Attachment 32) Prior to the meeting, I had requested that Pesaresi obtain
records associated with specific cases referred to by Judge Benagh in her OSC referral. Pesaresi
provided records from the Fee Action Tracking System (FAcTS database) associated with all fee
petition decisions made by Judge Benagh that were appealed by the claimant representative to
the RCALJ. ‘

During the meeting, Pesaresi advised that since 1997, Judge Benagh was the presiding ALJ on
only five cases in which a claimant or representative appealed the amount an ALJ authorized for
a fee petition. This starkly contrasts with the claim made by Judge Benagh in the OSC referral
wherein she estimated that her decisions regarding fee petitions were subjected to further review
in an average of six cases per year from 2002 through 2012.

Documents provided by Pesaresi indicated that for the entire Washington DC Hearing Office,
there have been only thirty cases in which a claimant or representative appealed to the RCALJ
the amount of a fee petition an ALJ authorized since 1997. (Attachment 39) Pesaresi provided
me with copies of available documents related to all five of the ALJ Benagh cases containing fee
petitions that were appealed to the RCALJ. These included documents associated with two of
the cases cited by Judge Benagh in the OSC referral; the K—case (Attachment 40), and
the P-case. (Attachment 41) T

With respect to the P- case, Judge Benagh had issued a Memorandum Order Denyin
in Part and Authorizing in Part Fee Petition on May 8, 2008 . (Attachment 15) Attorney j

subsequently requested a review of the fee petition decision in a letter to Judge Bede,
dated July 8, 2008. (Attachment 16) Pesaresi advised that following receipt of the request for
review of the fee petition order, Judge Bede sent a memorandum on October 9, 2008 to then
HOCALJ Larry Banks directing him to take several actions with respect to Judge Benagh.
(Attachment 41)

Judge Bede noted in his memo that, “...Judge Benagh’s actions in this case indicate that her
level of understanding of fee agreements and fee petition regulations is inadequate.”

Judge Bede then directed Judge Banks to do the following:

“Please direct Judge Benagh to view all four videos on Region III's fee_Resource Page, located
at htip://odar.ba.ssa.gov/philadelphia/fees.htm or to read the transcripts for those videos. She
must confirm to you that she has read or watched all four. You may also wish to suggest that she
download the Region Il fee Manual from that page if she does not already have one.”
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Exhibit L of the PN case (Attachment 17) submitted by Judge Benagh to the OSC
contains a memorandum from Judge Banks to Judge Benagh dated November 6, 2008,
containing the directives noted in the memorandum referenced above. In fact, part III of the
OSC referral alleges that Judge Benagh was “admonished by the agency in this and other
cases... .” Thus, Judge Benagh interpreted the counseling memo from Judge Banks as an
admonishment, rather than an attempt to educate her on the regulations and proper procedures
governing the fee petition process

I asked Pesaresi to try and ascertain whether or not ALJ Benagh ever responded to HOCALJ
Banks that she had viewed the four videos from Region III's fee Resource Page. Pesaresi
contacted Judge Banks, who could not recall ever receiving an affirmation from Judge Benagh
that she had watched the instructional videos. I asked Judge Benagh if she had complied with
the directive to view the instructional videos. She advised, “I do not recall now, but I am sure
that I did, because I am not permitted to disobey orders.” (Attachment 42)

Pesaresi and I then discussed the K4Sl casc. (Attachment 40) In this case, ALJ Benagh
alleged that Binder and Binder submitted forged fee petition forms after two attorneys had left
the firm. Pesaresi advised that one of the attorneys, . now worked for ODAR
in Falls Church. SSA had recognized that fact, and did not pay the fee petition to Binder and
Binder.

On May 10, 2013, I received an email from Judge Benagh with an attached memorandum
containing her response to the May 6, 2013 interview. (Attachment 43) During the interview, I
had pointed out several mistakes in the legal citations included in allegations I and II of the OSC
referral.

In the memorandum, Judge Benagh continued to incorrectly attribute the fee petition regulations
found at 20 C.F.R. § 404.1720 to the fee agreement process. Specifically, she stated that,

“1) The regulations covering fee agreements 20 CFR 404.1720 and 416.1520, impose a
30-day deadline after approval of the agreement for filing the request review. See also
HALLEX I-1-2-1.D.1. The regulation conflicts with the statutory deadline in 406(a)(3) of
15 days after the notice of award letter.”

Attorney Justice asked OGC attorney Robert Melvin to review Judge Benagh’s memorandum.
He provided an analysis via email that confirmed our observation that Judge Benagh continued
to confuse deadlines for requesting review set forth in the fee petition regulations (20 C.F.R. §
404.1720) with alternate deadlines that apply to requests for review of fee agreements set forth in
the statute found at 42 U.S.C. § 406(a)(3). (Attachment 44)
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In order to determine the validity Judge Benagh’s allegations with respect to a claimant
representative submitting fee petitions containing signatures of attorneys who no longer worked
at the firm, the investigative team identified and located the attorneys listed in Case
K-from part III of the OSC referral.

On May 13, 2013, RAC Kelly and Attorney .:e interviewed Y. o current
employee of the Office of Appeals Operations, Quality Review Board (OAO/QRB). (Attachment
33) The purpose of the interview was to determine if she signed SSA Form 1560 associated with
case K&from part I1I of the OSC referral.

According to _, *attome s were only responsible for reviewing the
disability cases and preparing for hearings. ‘had a preparation team that handled all
paperwork, and the submission of forms to SSA. On occasion, bwould sign forms at the

hearings, but did not sign forms most of the time. Attorneys never signed fee petitions.
had a "fee petition" branch that handled all fee petition forms. She was not familiar with the "fee

petition" process.

— reviewed page 89 of Exhibit K—( case) from documents

prdvided by Judge Benagh. (Attachment 20) The document was an SSA Form 1560, Petition To
Obtain Approval Of A fee, dated April 19, 2011, submitted by to SSA for services

rovided to . The form contains a signature that reads,
hstated that the signature on the form was not her signature.

3

In response to questions related to allegations found in part III of the OSC referral pertaining to
Judge Benagh’s assertion that claimant representatives “excessively bill for initial case reviews,
clerical expenses and travel expenses, often failing to provide adequate itemized statements of
costs,” h described the billable hour’s system used by § The system was
automated and automatically generated a set number of default hours for each task that was
entered. Attorneys were capable of adjusting the hours for each action. She never saw the
billing information or disability payments. She did not know if - billed for all claimants
during travel status. '

On May 31, 2013, I interviewed attorney _ I (Attachment 34) worked at
from May 1, 2006 until February 6, 2007. retained numerous records
associated with her employment with . Included in these records was a list of all the
hearings she attended. was able to confirm that she attended a hearing in Washington,
DC on December 18, 2006 for claimant
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2011, submitted by to SSA for services provided to . (Attachment 21) The
” looked at the form and advised that

in February 2007 and never signed
has contacted her

I showed {2 copy of the Form 1560, Petition To Obtain Apiiroval Of A fee, dated April 19,

form contains a signature that reads, °
the signature was not hers. She stated that she left
anything for - after she left. advised that no one from
regarding work since the day she left.

-explained that most of the claimants’ paperwork for hearings was gathered at ﬁ
New York headquarters office and sent to the local -ofﬁce in Philadelphia a few days prior
to the hearings. She never handled fee paperwork.

a list of hours and tasks attributed to her for which - submitted the fee
petition in the case. -reviewed them and said they were fairly accurate. She
advised that had a computer system into which an attorney would type a category of
work, and the computer would allot a time for that task.

I showed

-agreed to provide a sworn statement. (Attachment 45) Her statement reads as follows:

“I verified the fee petition form dated 4/19/2011 baring [sic] my signature. I can attest
that this form was never signed by me, this is not my signature. Case in reference is

I also reviewed the hours of claimed work on my behalf and they appear
accurate.”

On June 6, 2013, RAC Kelly and Attorney Justice interviewed Regional Chief Counsel Frank
Cristaudo. (Attachment 35) Judge Cristaudo was the RCALJ in Philadelphia July 1996, when he
first became familiar with Judge Benagh, who worked in the Washington, D.C. Hearing Office.
At that time, he was her second line supervisor.

Cristaudo advised that reviewing itemized attorney fees are not something that SSA does in fee
agreement cases. In fee petition cases, the ALJ’s generally review the itemized expenses to see
if anything appears out of the ordinary. If an attorney representative claims an expense that did
not occur, it would be referred to OGC for investigation.

Cristaudo confirmed that double billing by claimant representatives is an ethical issue and they
are not supposed to charge duplicate travel fees for their claimants. If the ALJ were reviewing a
fee petition where this was suspected, they could strike the questionable hours.

With regard to forged signatures on the SSA Form 1560, Cristaudo confirmed that an attorney
representative firm should not be submitting hours for a representative if they left the firm.
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According to Judge Cristaudo, a Form 1560 should only be submitted by the representative who
did the work. SSA does not recognize firms, only individual attorneys. The fee goes to the last
person who represented the claimant.

On June 6, 2013, RAC Kelly and Attorney Justice interviewed Hearing Office Chief
Administrative Law Judge John Thawley. (Attachment 36) Judge Thawley is the HOCALJ for
the Washington, D.C. hearing office. Judge Thawley provided a description of his dealings with
Judge Benagh since he assumed the HOCALIJ position in the Washington, DC hearing office.

For example, Judge Thawley described an instance where one of Judge Benagh’s decisions was
remanded by the Appeals Council citing errors of law and other issues. (Attachment 46) Judge
Thawley admonished Judge Benagh via an email after he reviewed the remand decision.
(Attachment 47)

Judge Thawley was unaware of the whistleblower allegation to the Office of Special Counsel
until Judge Benagh emailed him in September or October of 2012, advising him that he was
retaliating against her. He questioned how he could have retaliated against her if he did not
know there was an allegation. '

Judge Thawley reiterated that fee petitions do not happen often and are not reviewed during a
regular course of business. Judge Thawley estimated that during his ALJ career, he has seen
approximately five fee petitions out of approximately 2,000 cases.

With regard to SSA Form 1560, attorney representative firms should not be signing the names of
attorney's that have left the firm. He believes that the attorney representing the claimant should
sign "for ....", if the original representative left the firm.

On June 17, I conducted an interview of Regional Chief Administrative Law Judge (RCALJ)
Jasper Bede. (Attachment 37) During the interview, Judge Bede and I referred to the OSC
referral letter that lists the allegations made by Judge Benagh against the SSA.

Judge Bede verified that the OSC referral contains inaccuracies with respect to applying the
statute for fee agreements, 42 U.S.C. § 406(a)(3) to fee petitions. I advised that Judge Benagh
maintained that 42 U.S.C. § 406(a)(3)(A)(ii) had to apply to fee petitions because she maintained
that the only avenue for claimant representatives to request increases to the maximum fees
allowed under the fee agreement process was through the fee petition process. Judge Bede stated
she was simply incorrect in her belief.
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Judge Bede and I then discussed Part III of the OSC referral letter, which contains allegations
made by Judge Benagh that SSA takes no action to address excessive and often materially false
petitions for fee increases. Judge Bede explained that the HALLEX provides guidance to ALJs
on acceptable claimant representative billing practices. The HALLEX takes a holistic approach.
For instance, it takes into consideration the difficulty of the case, the experience of the claimant
representative and the amount of work performed and allows the ALJ to make a judgment on an
appropriate amount for a fee petition.

If a claimant representative or a claimant disagrees with the amount of a fee petition set by an
ALJ, he or she can appeal to the RCALJ for review. Judge Bede advised that he has a staff with
extensive experience in judging things like acceptable billable hour amounts submitted with fee
petitions. Judge Bede explained that for the most part, ODAR avoids getting too far into the
weeds when assessing individual claimant representative billing practices. His team follows the
guidance set forth by the HALLEX, and strives to make fair rulings on requested fee petition
amounts.

With respect to Judge Benagh’s allegations pertaining to the alleged forging of signatures by
claimant representatives on Fee Petitions, Judge Bede conceded that this seems to be happening
more often lately. Judge Bede explained, however, that Judge Benagh’s approach to dealing
with the problem was incorrect. Instead of taking it upon herself to issue orders and establish
fraud, the proper channel is for Judge Benagh to refer allegations of suspected claimant
representative misconduct to the RCALJ, who will assess the situation and refer the matter to
OGC for review. OGC acts as the Agency’s law firm. There is a process set forth in the
regulations for OGC to review alleged misconduct by a claimant representative and hold a
hearing to disallow the claimant representative from representing clients before SSA if
misconduct is found to have occurred.

Judge Bede reiterated that there is a process in place for any alleged misconduct by claimant
representatives that Judge Benagh perceives. All instances of alleged misconduct are to be
referred to OGC for consideration. ALJs frequently want to go directly to state bars to report
perceived misconduct. This is not Agency policy, however. As the Agency’s law firm, OGC is
responsible for assessing misconduct and holding any necessary hearings — not individual ALIJs.

In the example provided in the OSC referral by Judge Benagh, she complained about not being
permitted to hold a fee petition hearing because it was, “contrary to Region III policy.” Judge
Bede explained that a process is already in place-for reviewing fee petitions. For an ALJ to hold
a fee petition hearing in an effort to uncover misconduct would set a bad precedent. OGC is
charged with holding hearings related to claimant representative misconduct. The proper
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procedure is for Judge Benagh to refer the matter to the RCALJ, who will refer the matter to
OGC if the allegation has merit. '

Part III of the OSC referral letter also details allegations made by Judge Benagh that she was
admonished for her attempts to uncover misconduct by a claimant representative, and thus the
claimant representative was never sanctioned. Judge Bede explained that Judge Benagh was not
admonished. If anything, she was sent a counseling letter pointing out where she was wrong on
the law, and acting contrary to guidance set forth in the HALLEX. Furthermore, the claimant
representative was never sanctioned because Judge Benagh never referred the case to the RCALJ
as a potential misconduct case. Judge Bede explained that in most instances, he tries to use an
informal process for counseling ALJs when they are wrong on the law. This usually takes the
form of a phone call or a meeting. In this instance, Judge Benagh’s citation of incorrect
deadlines in a fee petition order required that the counseling letter be memorialized in writing.

Summary of Investigative Findings

Due to the technical nature of the allegations set forth in the OSC complaint and the subsequent
findings of the investigation, I will address each of the allegations and summarize the
investigative findings. In doing so, reference is made to OSC File No. DI-12-3069, dated March
21, 2013. (Attachment 1)

I. Review of ALJ Decisions Denying fee Increase petitions Contrary to Statute

Allegaiion from OSC referral

“The Social Security Act, 42 U.S.C. § 406(a)(3), established two procedures for the
review of petitions to increase or decrease fees for a claimant’s representative. If the
petition for review is filed by a claimant or a claimant’s representative, the ALJ] who heard
the underlying disability claim is charged with the review, unless they are unavailable.
§406(a)(3)(B)(i). If the fee increase petition is filed by an ALJ, the Commissioner of Social
Security or his designate reviews it. §406(a)(3)(B)(ii). In either case, “the decision of the
administrative law judge or other person conducting the review shall not be subject to
further review.” §406(a)(3)(C)

Finding:

This statement is factually incorrect. Title 42 U.S.C. § 406(a)(3) did not establish two
procedures for the review of petitions to increase or decrease fees for a claimant’s representative.
Title 42 U.S.C. § 406(2a)(3) actually established two procedures for the review of fee agreements
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to increase or decrease fees for a claimant’s representative. The fee petition regulations at 20
C.F.R. § 404.1720(d) expressly allows for the review of fee petition determinations by stating,
“An authorized official of the Social Security Administration who did not take part in the fee
determination being questioned will review the determination.”

The fee agreement provisions found at 406(a)(2) and (3) were enacted in 1990 to provide a
streamlined process for claimant representatives to receive payment for their services. The
legislative history describes that this is a separate and distinct process from the fee petition
process. “The provision(s) would generally replace the fee petition process with a streamlined
process in which SSA would approve any fee agreement jointly submitted in writing and signed
by the representative and the claimant if the Secretary's determination with respect to a claim for
past-due benefits was favorable and if the agreed-upon fee did not exceed a limit of 25 percent of
the claimant's past-due benefits up to $4,000. The $4,000 limit could be increased periodically
for inflation at the Secretary's discretion. If a fee was requested for a claim which did not meet
the conditions for the streamlined approval process, it would be reviewed under the regular fee
petition process.” H.R. Conf. Rep. 101-964, 101* Cong., 2" Sess. P. 908 (1990).

Allegation from OSC referral

“Contrary to §406, Judge Benagh estimates that her decisions in such reviews have been
subjected to further review in an average of six cases per year since 2002."

Finding:

Even though the fee petition regulations allow for reviews, the statement that Judge Benagh’s fee
petition determinations were subject to review an average of six cases per year is inaccurate. For
the ten year period from 2002 until 2012, this would equate to approximately sixty cases.
Documents provided by Regional Attorney Pesaresi indicated that for the entire Washington DC
Hearing Office, there have been only thirty cases in which a claimant or representative appealed
to the RCALJ the amount of a fee petition an ALJ authorized since 1997. (Attachment 39) Of
these thirty cases reviewed by the RCALIJ, only five cases were assigned to Judge Benagh.

Allegation from OSC referral

“For example, in Case P — Judge Benagh received a petition from a claimant’s
attorney for a fee increase. Judge Benagh denied the petition in May 2008 pursuant to
§406(a)(3)(B)(i), after finding the firm had overbilled the claimant and submitted materially
false and misleading statements. (The false statements include the attorney’s failure to
disclose to Judge Benagh that he had already been paid for approximately two years of work
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that he had included in his new fee petition, and a statement that he “dictated” an on-the-
record decision to Judge Benagh. These false statements are also addressed in Part I
below.)” Judge Benagh’s decision was overruled by then-Regional Chief Administrative
Law Judge (RCALJ) Frank Cristaudo.”

Finding:

As noted above, the fee petition regulations at 20 C.F.R. § 404.1720(d) allow for the review of
fee petitions and mandate that the review be conducted by someone who did not take part in the
fee determination. Furthermore, the statement that “Judge Benagh’s decision was overruled by
then-Regional Chief Administrative Law Judge (RCALJ) Frank Cristaudo.” is also incorrect.
Regional Chief Administrative Law Judge Jasper Bede (not Frank Cristaudo) overruled Judge
Benagh’s fee petition determination in this case in an order dated March 12, 2009. (Attachment
19) The alleged false statements will be addressed in Part III below.

II. Extension of Filing Deadlines for fee Increase Petitions Contrary to Statute

Allegation from OSC referral

“Judge Benagh also alleges that SSA has promulgated regulations that extend a statutory
15-day deadline for claimants’ attorneys to file fee increase petitions after a decision on the
merits of the claim. Section 406 states the procedure for attorney’s fees to be paid out of a
claimant’s past-due benefits, which includes the approval of the fee agreement by the
Commissioner prior to a determination of the underlying claim, followed by a notice to the
claimant of the amount of past-due benefits and the maximum attorney’s fees that may be
charged. Section 406(a)(3)(A) requires that fee petitions must be filed within 15 days after
receiving a notice of award of a claimant’s benefits and authorization of fee payment. SSA’s
own “Notice of Award” letter, sent to the claimant and the claimant’s representative, notes this
15-day deadline.”

Finding:

This statement is factually incorrect. The 15-day deadline noted in 42 U.S.C. § 406(a)(3) applies
only to the request for review of fee agreements — not to the filing of fee increase petitions. The
“Notice of Award” letters for fee agreements (Form HA-L15) contain language advising
claimants and representatives they have 15 days to request review of the agreement. (Attachment
48) The “Notice of Award” letter for fee petitions (Form HA-L17) contain language advising
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claimants and representatives they have 30 days to request review of the fee petition
determination. (Attachment 49)

Allegation from OSC referral

“However, other SSA regulations countermand this statutory requirement. 20 C.F.R.
§404.1720(c)(4) and (d)(1) states that the claimants (and their attorneys) have 30 days to
petition for a fee increase.”

Finding:

Although the cited regulation actually does pertain to the fee petition process, the remainder of
the statement is factually incorrect. 20 C.F.R. § 404.1720(c)(4) states, “That within 30 days of
the date of the notice, either you or your representative may request us to review the fee
determination.” Thus, this regulation does not place a time limit on filing petitions for fee
increases, it places a 30-day deadline on requesting review of the fee petition determination.

20 C.F.R. § 404.1720(d) “Review of fee determination” (1) states in part, “Request filed on time.
We will review the decision we made about a fee if either you or your representative files a
written request for the review at one of our offices within 30 days after the date of the notice of
the fee determination...” Again, this regulation only provides a time limit for filing a request for
review of a fee petition determination. It does not place a time limit on filing fee petitions.

The fee petition regulations do not place a time limit within which claimant representatives must
file a fee petition request. The regulations at 20 C.F.R. § 404.1730(c) state, in part, that “To
receive direct payment of a fee from your past-due benefits, a representative who is an attorney
or an eligible non-attorney should file a request for approval of a fee, or written notice of the
intent to file a request, at one of our offices, or electronically at the times and in the manner that
we prescribe if we give notice that such a method is available, within 60 days of the date we mail
the notice of the favorable determination or decision.” This deadline, however, only applies to
direct payment of fees.

Allegation from OSC referral

“In addition, the SSA’s HALLEX Manual also contains sections apparently inconsistent with
§ 406._ While HALLEX § I-1-2-42(A) provides a 15-day deadline for filing a fee petition
consistent with statute, by contrast, HALLEX § 1-1-2-61(B) states that requests for review must
be filed within 30 days after receiving notice, and also allows for review of petitions filed more
than 30 days after notice for good cause. Further, HALLEX § I-1-2-53(B) says that in certain

This report contains sensitive law enforcement material and is the property of the Social Security
Administration, Office of the Inspector General (SSA OIG). This report is FOR OFFICIAL USE
ONLY, including, but not limited to, its use in the claims adjudication process. It may not be copied
or reproduced without written permission from the SSA OIG; however, for purposes of claims
adjudication by SSA, including the DDS and the ODAR, it may be copied and incorporated into
official claims files. Disclosure to unauthorized persons is strictly prohibited and may subject the
disclosing party to liability. Public availability to be determined under 5 U.S.C. §§ 552 and 552a.

FORM OI-4 (revised 04/01/2010)




22

cases, there is no time limit on fee increase petitions where the representative has waived direct
payment from the claimant’s past due benefits, and a 60-day time limit where representatives
have not waived direct payment.”

Finding:

This statement is factually incorrect. HALLEX § I-1-2-42 is titled, “Administrative Review of
the Approval or Disapproval of the Fee Agreement - Overview.” (Attachment 50) The 15-day
deadline described herein applies only to fee agreements. It does not apply to fee petitions.

HALLEX § I-1-2-61 is titled, “Fee Petition Administrative Review — General Policy.”
(Attachment 51) Section B. states that “A request for administrative review of a fee
authorization under the fee petition process must be filed at one of SSA's offices within 30 days
after the date of the notice of SSA’s initial fee authorization.” Therefore, itis consistent with the
regulation found at 20 C.F.R. § 404.1720(c)(4).

HALLEX § 1-1-2-33 is titled, “Filing a Fee Petition.” (Attachment 52) Section B. states, in
part, that “The representative files the petition for fee approval only after he/she has completed
providing services for the claimant and any auxiliary beneficiary(ies).” It also states in Section
B.1. entitled “Representative Eligible for Direct Fee Payment Waives Direct Payment From
Past-Due Benefits” that “There is no time limit within which a representative must petition.”
However, Section B.2. entitled “Representative Eligible for Direct Fee Payment Has Not Waived
Direct Payment of a Fee From Past-Due Benefits” states “To obtain direct payment of all or part
of an authorized fee withheld from title Il and/or title XVI past-due benefits, the representative
who is eligible for direct fee payment should file the petition, or a written notice of his/her intent
to petition, within 60 days after the date of the first notice of favorable decision.”

Therefore, HALLEX § I-1-2-53 is consistent with the fee petition regulations found at 20 C.F.R.
§ 404.1730(c), which state, in part, that “To receive direct payment of a fee from your past-due
benefits, a representative who is an attorney or an eligible non-attorney should file a request for
approval of a fee, or written notice of the intent to file a request, at one of our offices, or
electronically at the times and in the manner that we prescribe if we give notice that such a
method is available, within 60 days of the date we mail the notice of the favorable determination
or decision.” This deadline, however, only applies to direct payment of fees.

Allegation from OSC referral

“These multiple, inconsistent deadlines for when claimants’ attorneys must file petitions for
fee increases appear to contradict § 406’s 15-day deadline.”

This report contains sensitive law enforcement material and is the property of the Social Security
Administration, Office of the Inspector General (SSA OIG). This report is FOR OFFICIAL USE
ONLY, including, but not limited to, its use in the claims adjudication process. It may not be copied
or reproduced without written permission from the SSA OIG; however, for purposes of claims
adjudication by SSA, including the DDS and the ODAR, it may be copied and incorporated into
official claims files. Disclosure to unauthorized persons is strictly prohibited and may subject the
disclosing party to liability. Public availability to be determined under 5 U.S.C. §§ 552 and 552a.

FORM OI-4 (revised 04/01/2010)




Finding:

The multiple deadlines apply to multiple, mutually exclusive processes. The 15-day deadline
noted in 42 U.S.C. § 406(a)(3) applies only to the request for review of fee agreements — not to

the filing of fee increase petitions.

Allegation from OSC referral

“According to Judge Benagh, the SSA ‘“changes HALLEX at will,” including filing
deadlines.”

Finding:

This is a rather broad allegation with no evidentiary supporting materials available to corroborate
or refute the claim. The procedures for making changes to HALLEX can be found at HALLEX
§ I-1-0-7. (Attachment 53) Susan Swansiger, Director of the Division of Field Procedures
within the Office of the Chief Administrative Law Judge, described the process for making
changes to HALLEX as follows: '

“Essentially, revisions to HALLEX may be necessary for a variety of reasons including, but not
limited to, the following: legislative changes; regulatory changes; Social Security and
Acquiescence Rulings;, Program Operations Manual System (POMS) updates; Emergency
Messages, Administrative Messages, Modernized System Support messages, and Chief Judge
Bulletins; agency-wide initiatives; and request from another ODAR or SSA component. The
Jformat of the issuance is determined, and a draft transmittal is prepared and distributed for
comment.

The ODAR reviewing audience includes the Associate Commissioner level components in ODAR.
Generally, the Office of Retirement and Disability Policy, and the Office of the General Counsel
provide comments on any HALLEX drafts, and based on subject matter, comments may be
requested from other SSA components, such as the Office of Public Service and Operations
Support in the Office of Operations, the Office of Quality Performance, or the Office of
Legislation and Congressional Affairs.

The draft is revised to incorporate comments and suggestions that are being adopted or
accommodated, and a background book is prepared, which includes the final versions of the
transmittal or other issuance, the draft circulated for comment, the comments received, and the
comment summary and resolution. The background book is provided to the ODAR Deputy
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Commissioner for approval, and if approved, the issuance is uploaded to SSA’s Policy
Repository.”

Allegation from OSC referral

 “Judge Benagh was admonished on November 6, 2008, by the SSA for applying a deadline
as required by § 406.

Finding:

As detailed at length above, § 406 does not require a deadline for filing fee petitions. The
regulations governing fee petitions do not require a deadline for filing fee petitions. Judge
Benagh received a memorandum titled, “Guidance and Counseling Pertaining to Fee
Matters/Appropriate Language” on November 6, 2008. (Attachment 17) The memorandum
stated, “On May 8, 2008, you issued a fee petition order in the case of P- The order
contains inaccuracies and inappropriate language. In addition, your actions in this case
demonstrate the need for further training and guidance on fee matters.”

The purpose of the memorandum was to correct errors in law made by Judge Benagh in orders
she issued to claimants and claimant representatives. In the memorandum, Judge Banks notified
Judge Benagh that she had failed to provide the claimant or the representative with appeal rights
or instructions on requesting review, incorrectly stated the appeal period for requesting review of
a fee agreement was 60 days, instead of 15 days, and incorrectly indicated in her order that a
letter of intent to file a fee petition was filed more than a year after the deadline, when n reality,
there is no time limit for filing fee petitions.

Allegation from OSC referral

In Cg the claimant’s attorney filed a letter of intent for a fee petition more than
one year after the deadline. Judge Benagh estimates that this has occurred in an average of 10
cases per year to which she was assigned, and notes that she has “not seen more than a handful
of timely requests” in her 18 years as an ALJ. Judge Benagh no longer attempts to enforce the
statute.”

Finding:

Neither the statute authorizing fee petitions, 42 U.S.C. § 406(a)(1), nor the regulations
authorizing fee petition requests, 20 C.F.R. § 404.1725, contain a fixed deadline for filing fee
petitions. The only deadline associated with filing fee petitions is found in HALLEX § I-1-2-
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53(B), which states that there is no time limit for filing a fee petition, but in the event a
representative wants to be paid directly out of the claimant’s past due benefits, he or she must
file the fee petition within 60 days. This is because the agency cannot indefinitely hold 25

percent of a claimant’s past due benefits in escrow.

None of the “late” fee petition requests received by Judge Benagh over her 18 years as an ALJ
were ever actually late because there is no deadline for filing fee petition requests. In Case
C_ Judge Benagh issued an order titled, “Unreviewable Authorization to Charge and
Collect Fee.” (Attachment 24) The order contained numerous errors of law, including applying
the statutory deadline for filing requests for review under the fee agreement process to the fee
petition case at hand.

II1. Improper Allowance of Billing for Work Already Performed, Excessive Billing, and
Materially False Submissions by Claimant’s Attorneys

Allegation from OSC referral

“Judge Benagh also alleges that lawyers appearing before her file excessive and often
materially false petitions for fee increases, which SSA takes no action to address. 42 U.S.C. §
406(a)(1) states that claimants’ representatives are only to receive “a reasonable fee to
compensate such attorney for the services performed by him in connection with such claim.”
Section 406 does not allow SSA to pay “expenses” or “costs” related to a claim. Section 408(a)
imposes criminal penalties upon any person who makes false statements or a false
representation of material fact in connection with any payments made under the Social Security
Act, or who conceals or fails to disclose material information with the intent to fraudulently
secure unauthorized or excessive payment.

Judge Benagh asserts that many of the petitions she receives contain materially false
submissions from claimants’ representatives, and that SSA has taken no action to prevent such
filings or discipline the attorneys who make them. Specifically, Judge Benagh determined that
SSA has allowed claimants’ attorneys to double-bill claimants for work already conducted, and
excessively bill for initial case reviews, clerical expenses, and travel expenses, often failing to
provide adequate itemized statements of costs.”

Finding: -

This is a rather broad allegation with no evidentiary supporting materials available to corroborate
or refute the claim. However, it may be useful to consider the potential scale of the alleged
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problem associated with “lawyers filing excessive and often materially false” fee petition
requests. A rudimentary analysis of information contained in SSA’s Case Processing and
Management System management information indicated that from fiscal year 2010 through May
14, 2013, the Washington, DC Hearing Office received a total of 12,368 fee agreements and fee
petitions. A vast majority of the fee requests were in the form of fee agreements (a total of
12,323, or 99.6 percent) rather than fee petitions (a total of 45, or 0.4 percent).

With respect to fee petitions, Judge Benagh disposed of four fee petitions during fiscal years
2010-13. According to available management information, she authorized an amount less than
the representative requested on two of the four fee petitions, and the remaining two fee petitions
at the amount each representative requested or higher. Thus, the scope of any alleged problem
involving excessive fee petition requests described by Judge Benagh seems to be limited in
nature.

During interviews with various ODAR management officials, they indicated that ALJ Benagh
has the right to review fee petitions and make fee determinations based on her own judgment.
The fee petition regulations at 20 C.F.R. § 404.1725(b) provide measures for ALJ’s to evaluate
requests for approval of a fee. These include: “(i) The extent and type of services the
representative performed; (ii) The complexity of the case; (iii) The level of skill and competence
required of the representative in giving the services; (iv) The amount of time the representative
spent on the case; (v) The results the representative achieved; (vi) The level of review to which
the claim was taken and the level of the review at which the representative became your
representative; and (vii) The amount of fee the representative requests for his or her services,
including any amount authorized or requested before, but not including the amount of any
expenses her or she incurred.”

ODAR management officials further advised that if Judge Benagh identified excessive or
potentially fraudulent activity on the part of a claimant representative, she should have followed
proper procedures set forth in HALLEX I-1-1-50, titled “Referring an Alleged Violation,”
(Attachment 54), HALLEX I-1-2-81, titled, “Evidence or Allegations of Violations of Law,”
(Attachment 55), or Chief Judge Bulletin 09-04, titled “Procedures for Referring Observed or
Suspected Misconduct by Claimant Representatives,” (Attachment 56).

According to Judge Bede, SSA took no action against the claimant representatives included in
the OSC referral because Judge Benagh never actually referred the claimant representatives for
potential sanctions per the policies and procedures set forth in the above guidance. Judge Bede
advised that Judge Benagh never formally referred a case for potential representative misconduct
to him since he assumed the RCALJ position in 2007 until recently. In May 2013, he received a
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referral related to a law firm submitting signatures on fee petitions for attorneys that no longer
worked at the firm. Judge Bede referred this matter to OGC.

Allegation from OSC referral

“In the fee increase petition in Case K g Judge Benagh alleges that a law firm
representing the claimant used signatures of attorneys no longer working for the firm on
claim documents, and submitted inflated claims of hours worked, including $6,000 for 32
hours of work performed by clerical employees. Each attorney in the case also billed 3.5
hours of travel time, a charge which should have been apportioned among all the claimants
whom the attorneys represented before SSA ALJ’s that day. The Region Il Regional
Attorney for SSA, Abby S. Means, contacted Judge Benagh to inform her that she was not
permitted to hold a hearing on this fee increase petition, as such a hearing would be
‘contrary to Region Il policy.’”

Finding:
did

The investigation corroborated part of this allegation. The law firm of

submit fee petition requests for attorneys _ and for work
performed by those attorneys after both had left employment with the firm. This appears to be a
technical violation of the policy governing ODAR employees found at HALLEX I-1-2-53, which
states, “If a representative works or worked for a firm or corporation, neither the firm nor
anyone else in the firm may file a petition on behalf of the appointed representative.”

(Attachment 57)

Neither the statute authorizing fee petitions, 42 U.S.C. § 406(a)(1), nor the regulations
authorizing fee petition requests, 20 C.F.R. § 404.1725 expressly prohibit the submission of fee
petition requests by firms on behalf of employees who performed work on a claimant’s case.
According to HALLEX I-1-0-1, “Through HALLEX, the Deputy Commissioner for Disability
Adjudication and Review conveys guiding principles, procedural guidance, and information to
Office of Disability Adjudication and Review staff. HALLEX defines procedures for carrying out
policy and provides guidance for processing and adjudicating claims at the hearing, Appeals
Council, and civil action levels. It also includes policy statements resulting from Appeals
Council en banc meetings under the authority of the Appeals Council Chair.” (Attachment 58)

During interviews of - employees and - both indicated that paperwork
for fee petitions was handled out of eadquarters in New York. With all fee
petition paperwork being handled out of a central office, it is unlikely that anyone intentionally
forged the names with intent to defraud. In any event, SSA recognized that _ was a
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current SSA employee, and did not pay the requested fee on her behalf to —
(Attachment 40)

however,

SSA did pay the fee petition requested in the name of
down to

in reviewing the petltlon ~Judge Bede reduced the amount paid on behalf of '

$700, from the requested amount of $875. Thus, even if this claim was improperly submitted by

dthe total potential fraud loss in this case is $700.

With respect to the allegations involving inflated claims of hours worked, work performed by

clerical employees and the billing of travel time with respect to Case*****K_ it may be useful to
*requested via the four fee petitions in the case, and how

determine how much
,'oriiinalli submitted

much SSA ultimately paid after a review by Judge Bede.
($10,000). All four petition requests

fee petitions to Judge Benagh in the names of
($1,100), ($2,507.87), and B
amounted to a total of $14,482.87. (Attachment 40)

After Judge Benagh denied payment because she (incorrectly) ruled the fee petitions were late,
submitted a request for review to Judge Bede. Judge Bede reviewed the
s and revised the requested amounts down as follows: (8§700),

($463.10), and ($2,791). Judge Bede recognized
fee petitions were excessive during his review, and adjusted them down
to a total of $3,954.10. (Attachment 40) Thus, the process currently used by SSA to review fee
petition requests worked, and *never received the.total amount it requested in

this case.

With respect to Judge Benagh’s wish to hold a hearing on the fee petition in this case, interviews
of ODAR management indicated that a hearing on a fee petition was both inappropriate and
unprecedented. Judge Bede explained during an interview that a process is already in place for
reviewing fee petitions. For an ALJ to hold a fee petition hearing in an effort to uncover
misconduct would set a bad precedent. OGC is responsible for holding hearings related to
claimant representative misconduct. The proper procedure is for an ALJ to refer the matter to
the RCALJ, who will refer the matter to OGC if the allegation has merit.

Allegation from OSC referral

“In Case_Pgan attorney submitted a fee increase petition that falsely claimed
he “dictated” a decision to Judge Benagh. The petition also contained an excessive claim of
hours worked. This was the same case in which Judge Benagh denied the fee petition, only
to be overruled by the RCALJ. Judge Benagh has been admonished by the agency in this and
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" other cases not only for applying a filing deadline, but also for removing double-billed
charges, reducing fees for clerical work, and for criticizing attorneys.”

Finding:

In this case, —received a partially favorable award for its client and was

reimbursed $5,300 minus a user fee via the fee agreement Process.
subsequently appealed the case to SSA’s Appeals Council_which remanded the case to Judge
Benagh, who granted a fully favorable decision. (i then filed a fee petition request
with Judge Benagh seeking the full 25 percent of his client’s back pay award, or $10,079.

In a Memorandum Order Denying in Part and Authorizing in Part Fee Petition, Judge Benagh
(incorrectly) stated that, “The letter of intent to file a fee petition was filed more than a year after
the deadline.” (Attachment 15) Judge Benagh also alleged thatﬁ was double-billing for
work it had already been compensated for via the fee agreement process. In the same
-memorandum, Judge Benagh authorized a fee of $1,179.63.

In accordance with regulation, pfﬂed a request for review of her decision to Judge Bede.
In his request for review to Judge Bede, -explained that the line item, “OTR dictated to
ALJ” was misinterpreted by Judge Benagh. According to - a summary of the medical
evidence and theory of the claimant’s disability was initially dictated and mailed to Judge
Benagh in September 2003. This document was not found during the investigation to
corroborate ﬁstatement. (Attachment 16) :

Judge Bede reviewed the fee petition and agreed with -that his fee petition request for
$10,079 should be granted. However, RCALJ Bede indicated in his ruling that - had
already been paid $5,300 minus a user fee, and was only entitled to an additional $4,779.
(Attachment 19) Thus, the process currently used by SSA to review fee petition requests
worked, and SSA never paid {§§ “twice” for the alleged “double billing.”

Allegation from OSC referral

“In another example, Case L an attorney elicited perjured testimony from a
witness, withheld evidence, and filed false evidence about a claimant’s disability. Judge
Benagh found information that the attorney had taken testimony under oath from her client
that there had never been a—functional capacity evaluation in her case. Judge Benagh,
however, subpoenaed records from the claimant’s private disability carrier, which included
a functional capacity evaluation, as well as the records of the carrier’s private investigator
contradicting the findings of the evaluation, and records showing that that carrier was taking
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action to cut off disability benefits to the claimant. To Judge Benagh’s knowledge, the
attorney was not sanctioned by SSA. Judge Benagh also received a formal reprimand for
finding that these attempts to withhold documents weighed against the credibility of the
claimant.”

Finding:

With respect to Case L—(—), Judge Benagh was unable to provide
any documentation that corroborated her claims. The only documentation provided consisted of
several subpoenas she issued in the case. (Attachment 25) The subpoenas she provided to

investigators actually included subpoenas referencing several individuals, only one of whom was
* A search of SSA’s eView system returned a Notice of Decision for

that resulted in a fully favorable on-the-record decision by Judge Larry Banks dated July 29,
2010. (Attachment 26) Without any additional evidence in this case, the allegation remains
unsubstantiated.

Allegation from OSC referral

“As such, she asserts that SSA has failed to address the impact of possible misconduct by
claimants’ attorneys on the validity of claims. In addition, she believes that the agency’s
positions have resulted in most judges “rubber-stamping” fee petitions, encouraging
multiple abuses.”

Finding:

This is another rather broad allegation with no evidentiary supporting materials available to
corroborate or refute the claim. As Judge Bede indicated during an interview, OGC is charged
with holding hearings related to claimant representative misconduct. The proper procedure is for
an ALJ to refer the matter to the RCALJ, who will refer the matter to OGC if the allegation has
merit. Judge Bede advised that Judge Benagh never formally referred a case for potential
representative misconduct to him since he assumed the RCALJ position in 2007 until recently.
In May 2013, he received a referral related to a law firm submitting signatures on fee petitions
for attorneys that no longer worked at the firm. Judge Bede referred this matter to OGC.

Summary of Evidence Obtained from Investigation

The following evidence was gathered during the course of the investigation and is attached
hereto.

This report contains sensitive law enforcement material and is the property of the Social Security
Administration, Office of the Inspector General (SSA OIG). This report is FOR OFFICIAL USE
ONLY, including, but not limited to, its use in the claims adjudication process. It may not be copied
or reproduced without written permission from the SSA OIG; however, for purposes of claims
adjudication by SSA, including the DDS and the ODAR, it may be copied and incorporated into
official claims files. Disclosure to unauthorized persons is strictly prohibited and may subject the
disclosing party to liability. Public availability to be determined under 5 U.S.C. §§ 552 and 552a.

FORM OI-4 (revised 04/01/2010)




31

Attachments:

1. OSC Referral

2. Memorandum Judge Benagh to OSC
3. Benagh correspondence 1

4. Benagh correspondence 2

5. Case Pl J Exhibit List

6. CaseP xhibit A

7. CaseP Exhibit B

8. CaseP Exhibit C

9. CaseP Exhibit D

10. Case P xhibit E

11. Case Pi xhibit F

12. Case P Exhibit G

13. Case P Exhibit H

14. Case P Exhibit I

15. Case Exhibit J
16. Case Exhibit K

17. Case Exhibit L

18. Case xhibit M

xhibit N

Fee Petition -

19. Case P

|

20. Case K

This report contains sensitive law enforcement material and is the property of the Social Security
Administration, Office of the Inspector General (SSA OIG). This report is FOR OFFICIAL USE
ONLY, including, but not limited to, its use in the claims adjudication process. It may not be copied
or reproduced without written permission from the SSA OIG; however, for purposes of claims
adjudication by SSA, including the DDS and the ODAR, it may be copied and incorporated into
official claims files. Disclosure to unauthorized persons is strictly prohibited and may subject the
disclosing party to liability. Public availability to be determined under 5 U.S.C. §§ 552 and 552a.

FORM OI-4 (revised 04/01/2010)




32

21. Case KN Fee peticion (IR
22. Case K—Fee Petition (-

23. Case K| Fee peiiion (D

25. Case L- Subpoena

26. Case L— Judge Banks Decision

27. Assorted documents provided by Judge Benagh but not referenced in OSC Referral

28. ROI Judge Benagh 1

29. ROI Judge Benagh 2

30. ROI Anderson and Newbauer
31. ROI Melvin

- 32, ROJ Pesaresi and Shultis

33. RO! (N
34. rOI |

35. ROI Judge Cristaudo
36. ROl Judge Thawley
37. ROI Judge Bede

38. Melvin summary 1

39. RCALJ FACTS Database Docs

40. RCAL K| Docs -
41. RCALY P D ocs

This report contains sensitive law enforcement material and is the property of the Social Security
Administration, Office of the Inspector General (SSA OIG). This report is FOR OFFICIAL USE
ONLY, including, but not limited to, its use in the claims adjudication process. It may not be copied
or reproduced without written permission from the SSA OIG; however, for purposes of claims
adjudication by SSA, including the DDS and the ODAR, it may be copied and incorporated into
official claims files. Disclosure to unauthorized persons is strictly prohibited and may subject the
disclosing party to liability. Public availability to be determined under 5 U.S.C. §§ 552 and 552a.

FORM OI-4 (revised 04/01/2010)




33
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Violations of any Violation or Apparent Violation of Law, Rule. or Regulation .

In the OSC referral, Judge Benagh alleged that the law firm of submitted fee
petition requests for attorneys no longer working for the firm. The investigation corroborated
that -did submit fee petition requests for and
for work performed by those attorneys after both had left employment with the firm. This
appears to be a technical violation of the policy governing ODAR employees found at HALLEX
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[-1-2-53, which states, “If a representative works or worked for a firm or corporation, neither
the firm nor anyome else in the firm may file a petition on behalf of the appointed
representative.” (Attachment 57)

Neither the statute authorizing fee petitions, 42 U.S.C. § 406(a)(1), nor the regulations
authorizing fee petition requests, 20 C.F.R. § 404.1725 expressly prohibit the submission of fee
petition requests by firms on behalf of employees who performed work on a claimant’s case.
According to HALLEX I-1-0-1, “Through HALLEX, the Deputy Commissioner for Disability
‘Adjudication and Review conveys guiding principles, procedural guidance, and information to
Office of Disability Adjudication and Review staff. HALLEX defines procedures for carrying out
policy and provides guidance for processing and adjudicating claims at the hearing, Appeals
Council, and civil action levels. It also includes policy statements resulting from Appeals
Council en banc meetings under the authority of the Appeals Council Chair.” (Attachment 58)

During interviews of - employees —and -, both indicated that they never
completed paperwork related to fee petitions, and paperwork for fee petitions was handled out of

headquarters in New York. With all fee petition paperwork handled out of a

central office, it is unlikely that anyone intentionally forged the names with intent to defraud. In
any event, SSA recognized tm current SSA employee, and did not pay the

requested fee on her behalf to R (Attachment 40)

SSA did pay mthe fee petition requested in the name of

in reviewing the petition,‘ Judge Bede reduced the amount paid on behalf of

$7OOI from the reiuested amount of $875. Thus, even if this claim was improperly submitted by

the total potential fraud loss in this case is $700.

however,
down to

This investigation is hereby closed by the Office of Investigations, and referred to the Social
Security Administration for whatever action it deems appropriate.

SUBMITTED BY: /s/ Mike McGill June 21, 2013
Signature of Reporting Agent Date

APPROVED BY: /s/Kelly Bloyer ‘ June 21, 2013
Signature of Approving Supervisor Date
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U.S. GFFICE OF SPECIAL COUNSEL
IT30 M Street, NOW, Sulte 200
washingron, D.C. 20036-4505

The Special Counsel

March 21, 2013

The Honorable Michae! J. Astrue
Commissioner _

Social Security Administration
6401 Security Boulevard, Suite 300
Baltimore, MD 21235

Dear Mr. Commissioner:

Pursuant to my responsibilities as Special Coungel, I am referring to you a whistleblower
dtsciosum tbat m%oyms ai; the Sac;xa} ‘isemﬁy Aa«{ig' linis amn {%SA} Ofi Tice of Di qaizaz‘htv

I d a e of fun st] *1: ~‘; S \g@ Qi}xmm P Bm}aghy an
Admsm&mtwe Law .Itr mgmé o] G}DAR s W&&hmgmm D.C., Bearing Office, has
consented to the release of her name.

In brief, Judge Benagh alleged that $SA management officials:

e Review ALIJ decisions denying fee increase petitions filed by claimants’ attorneys
in violation of 42 US.C. § 4%{&}(’3};

¢ Extend a 15-day deadline for review of fes increase patitions filed by claimants’
attomneys ﬁy mggiaﬁﬁns in the Code of Feéez‘ai Regulations and internal agency

ants ﬁ&’iﬁm&?‘% to dﬁﬁﬁ%&ﬁﬁ% f@f‘%&@&‘%&k‘%&dy conducted, to bill SSA
for excessive fees, and accept materfally false claims and fee increase petitions
from claimant’s attorneys.

The Office of Special Counsel (OSC) is authorized by law to receive disclosures of
information from federal employges alleging violations of law. rule, or regulation, gross
mismanagement, a gross waste of ﬁmds, an abuse of authority, or a substantial and specific
danger to public health and safety. SU.8.C. § 1213(a) and (b). If1find, on the basis of the
information disclosed, that there is a substantial likelihood that one ofthese conditions exists, 1
am required to advise the aisgpmpnm agency head of our findings, and the agency haad is
rﬁqmr&d 1o conduct an investigation of the allegations and prepare a report ywithin

tion of the allegations. 5U.8.C. § 1213{c). OSC will not ordinarily aram an eﬂmmr« of
fime to an agency in conducting a whistleblower disclosure investigation. However, OSC will
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consider an extension request where an agency concretely evidences that it is conducting a-good
faith investigation that will require more time fo successfully complete.

Upon receipt, I review the agency report to determine whether it contains all of the
information required by statute and that the findings of the head of the agency appear to be
reasonable. S U.S:C. § 1213(e)(2). I will determine that the ageney’s investigative findings and
conclusions appear reasonable if they are credible, consistent, and complete based upon the facts
in the disclosure, the agency report, and the comments offered by the whistleblower under
5U.S.C. § 1213(e)(1).

I. Review of ALJ Decisions Denving Fee Increase Petitions Centrary to Statute

The Social Security Act 42 U.8.C. § 406(2)(3), established two progedures for the review
of petitions to increase or decrease fees fora claimant’s representative. If the petition for review
is filed by a claimant or a claimant’s representative, the ALJ who heard the underlying disability
claim is charged with the review, unless they are unavailable. § 406(a}(3)(B)(H). If the fee
increase petition is filed by an ALJ, the Commissioner of Social Security or his designate
reviews it. § 406(2)(3)(B)(iD). In either case, “the decision of the administrative law judge or
other person conducting the review shall not be subject to further review.™ § 406(a)(3)(C).

Contrary 10 § 4 Judge Benagh estimates that ber decisions in such reviews have been
subj to further review in an average of six cases per year since 2002. For example, in Case
Judge Benagh recexved a pei}tmn fmm a claimant’s anamey for a fee increase.

Judge Benagh S decxsm was overruled by ﬂzen»Regmnai Chief Aﬁmnnstmtwe Law Judge
(RCALJ) Frank Cristaudo.

Judge Benagh also alleges that SSA has promulgated regulations that extend a statutory
15-day deadline for claimants’ attorneys to file fee increase petitions after a decision on the
merits of the claim. Section 406 states the procedures for attorney’s fees to be paid out of a
claimant’s past-due benefits, which includes the approval of the fee agreement by the
Commissioner prior to a determiniation of the unéeriymg claim, followed by & notice to the
claimant of the amount of pasmue ‘benefits and the maximum attomey’s fee that may be
charged Section 406(z)(3XA) requires that fee petitions must be filed within 15 days after
receiving a notice of award of a claimant’s benefits and authorization of fee payment. SSA’s
own “Notice of Award” letter, sent to the clairnant and the claimant’s representative, notes this
15-day deadline.

! The false statements include thn attorney’s failure to disclose to Judge Benagh that he had already been paid for
approximately two years of work that he had included in his new fes petition, and a statement that he “dictated” an
on-the-record decision to Judge Benagh. These false statements are also addressed in Part I below.
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However, other SSA regulations countermand this statutory requirement. 20 CF.R.
§ 404.1720(c)(4) and (d)(1) states that claimants (and their attorneys) have 30 days to petition for
a fee increase. In addition, the SSA’s HALLEX Manual also contains sections apparently
inconsistent with § 406. While HALLEX § 1-1-2-42(A) provides a 15-day deadline for filing 2
fee petxtlon, consistent with the statute, by contrast, HALLEX § I-1-2-61(B) states that requests
for review must be filed within 30 days after receiving notice, and also allows for review of
petitions filed more than 30 days after notice for good cause. Further, HALLEX § 1-1-2-53(B)
says that in certain cases, there is no time limit on fee increase petitions where the representative
has waived direct payment from the claimant’s past due benefits, and a 6{)*day time limit where
representatives have not waived direct payment.

4 These multiple, inconsistent deadlines for when claimants’ attorneys must file petitions
for fee increases appear to contradict § 406's 15-day deadline. According to Judge Benagh, the
SSA “changes HALLEX at will,” including filing deadlines. Judge Benagh was admonished on
November 6, 2008, by the SSA for applying a deadline as required by § 406. In CUNEEER,
the claimant’s attorney filed a letter of intent for a fee petition more than one year after the
deadline. Judge Benagh estimates that this has occurred in an average of 10 cases per year to
which she was assigned, and notes that she has “not seen more than a handful of timely requests”
in her 18 years as an ALJ. Judge Benagh no lenger attempts to enforce the statute.

eaxdy Pei fo med Excessive RBilling

SN B

In- improner 1,,,.&.&
and Materially ¥

Judge Benagh also. ajleges that lawyers appearmg before her file excessive and often
materially false petitions for fee increases, which SSA takes no action to address. 42 U.S.C. §

406(a)(1) states that claimants’ representattves are only to receive “a reasonable fee to

E

compensate such attorney for the services performed by him in connection with su«:,h claim.”
Sectiont 406 does not allow SSA to pay “expenses” or “costs™ related to a claim.? Section 408(a)
imposes criminal penalties upon any person Who raakes false statements or a false representation
of material fact in connection with any payments made under the Social Security Act, or who
conceals orfails to disclose material information with the intent to fraudulently secure
unauthorized or excessive payments.

Judge Benagh asserts that many of the petitions she receives contain materially false
submissions from claimants’ representatives, and that SSA has taken no action to prevent such
filings or discipline the attorneys who make them. Specifically, Judge Benagh determined that
SSA has allowed claimants’ attomeys to double-bill claimants for work already conducted, and
excessively bill for initial case reviews, clerical expenses, and travel expenses, often failing to
provide adequate itemized statements of costs.

> See also Missouri v. Jenkins, 491 U.S. 274, 285(1989) (holding that attorney’s fees should take into account the
contributions of paralegals, secretaries, and other support staff).
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In the fee increase petmon m Case i Judge Benagh alleges that a law firm
representing the claimant used signatures of attorneys no longer working for the firm on claim
documents, and submitted inflated claitns of hours worked, including $6,000 for 32 hours of
work performed by clerical employees. Each atiorney in the case also billed 3.5 hours of travel
time, a charge which should have been apportioned among all the claimants whom the attorneys
represented before SSA ALJ’s that day. The Region Il Regional Attorney for SSA, Abby S.
Means, contacted Judge Benagh to inform her that she was not permitted to hold a hearmg on
this fee increase petition, as such a hearing would be “contrary to Region Il policy.™

In Case NSNS, an attorney submitted a fee increase petition that falsely claimed he
“dictated” a decision to Judge Benagh. The petition also contained an excessive claim of hours
worked. This was the same case in which Judge Bcnagh denied the fee pe‘cltacm, only to be
overruled by the RCALJ. Judge Benagh has been admonished by the agency in this and other
cases not only for applying a filing deadline, but also for removing double-billed charges,
reducing fees for clerical work, and for criticizing sttorneys.

In another example, Case |/ANNP:n attomey elicited pegured testimony from a
witness, withheld evidence, and filed false evidence about-a claimant’s disability. Judge Benagh
found information that the attorney had taken testimony under cath from her client that there had
néver been a functional capacity evaluation in her case. Judge Benagh, however, subpoenaed
records from the claimant’s private dzsabzhty carrier, which included a functional capacity
evaluation, as well as the records of the carrier’s pnvate investigator contmdmhng the findings of
the evaluation, and records showing that the carrier was taking action fo cut off disability
benefits to the claimant. To Judge Benagh’s knowledge, the attorney was not sanctioned by
SSA. Judge Benagh also received a formal reprimand for ﬁnding that these attempts to withhold
documents weighed agginst the credibility of the claimant. As such, she asserts that SSA has
failed to address the impact of possible misconduct by claimants’ attorneys on the validity of
claims. In addition, sbe believes that the agency s ions have resulted in most judges
“rubber-stamping” fee petitions, encouraging multiple abuses.

Sk

Based on Judge Benagh'’s 18 years of cxpenence as a Social Security Administrative Law
Judge, her first-hand knowledge of these events, and the documentation she provided to our
office, ] have concluded that there is a substantial ixkc:hhood that the information she provided to
OSC may disclose violations of law, rule, or regulation, gross mxsmanagcmcnt, and a gross waste
of ﬁmds As previously stated, I am referring this information to you for an investigation of the

Ms. Means: mformed Tudge Beniagh that Region 111 policy prohibits hearings on fee maters because case law
suggests that these hearings hold “no useful purpose,™ and that such hearings are a waste of agency resources. See
Thomasan v, Schweiker, 692 F.2d. 333,337 (4% Cir. 1982), Copakenv. See’y of Health, Education & Welfare, 590
F2d. 729 (8* Cir. 1979). Ms. Means also stated “Although this case law only addresses a representative’s request
for a hearing. 1 believe the same logic can be applied to any attempt to schedule a hearing on a fee matter. If we
allow one hearing on a fee matter, the possibility of fee hearings being requested in countless other situations is 0o
gm&h
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Enclosure

Any report required under subsection (c) shall be reviewed and signed by the head
of the agency' and shall include:

(1)  asummary of the information with respect to which the
investigation was initiated;

(2)  adeseription of the conduct of the investigation;

mitiary of any evidence obtained from the investigation;

(4)  a listing of any violation or apparent violation of law, rule, or
: regulation; and
{5)  adescription of any action taken or planned as a result of the
investigation, such as:

(A) chaagas in agency rules, regulations or
practices;

®)

(C) disciplinary action against any employee; an

(D) referal to the Atiorney General of siny évidenice of eriminal
violation.

In-addition, we are interested in leaming of any dollar savings, or projected savings, and
any management initiatives that may msult from this review.

] sméaas\aﬁé' |
ption of patient names,

are requested not to redact smhmfomanm eports provided to O sé{: for inciﬁszm in
the public file.

! Should you decide to delegate authiority to anothier official to review and sign the repart, yous
delegation must be specifically stated,
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Please refer to our file number in any cor :\néanae on this matter. If you nee:d further
information, please contact Catherine McMullen, Chief of the Disclosure Unit, at (202) 254-
3604. 1am also available for any questions you may have.

Sincerely,

Carolyn N. Lerner

ce: The Honorable Patrick P. O*Carroll, Inspector General

Enclosure
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MEMORANDUM

TO: Mark Cohen, Deputy Special Counsel,
United States Office of Special Counsel

FROM: Judge Christine P. Benagh,
Social Security Administration, Washington,
DC Hearing Office

DATE: May 20, 2012

RE: FALSE CLAIMS AND ABUSE IN THE FEE
PROCESS AND TRAVEL REIMBURSEMENTS
FOR HEARINGS BEFORE THE SOCIAL
SECURITY ADMINISTRATION [1] [2]

For More Than 15 Years, The Social Security
Administration Has Been Encouraging And
Authorizing Fees To Claimant Representatives
From Funds of the United States To Which The
Representatives Are Not Entitled By Statute, And
There Is Good Cause To Believe That
Representatives Are Being Paid Excessive Travel
Expenses As Well.

Administrative law judges preside over hearings for
claimants for disability benefits. These claimants
are often represented. By statute, the fee to a



representative may only be authorized “for the
services performed by him”, 42 USC 206(a)(1) and
may be authorized only by the presiding judge. 42
USC 206. The fees are paid by the Administration
to the representatives out of the benefit amount
that the government pays to the claimant. 42 USC
206(a)(4). Over a hundred million dollars are paid
to representatives annually from the Trust Fund,
and each payment reduces the amount of disability
benefits owed the claimant, which have accrued
from the date that the claimant’s disability began.

Usually, no problem arises, as there is a statutory
process, by which the judge approves a
standardized, contingency fee agreement between
the claimant and representative for a fee set by
regulation, currently, at $6,000.00 or 25 percent of
back due benefits owed the claimant.[3] The
statute, however, also permits complaints
regarding that fee.

The Act also permits the representative to petition
the presiding judge for greater or lesser fee, or for
a fee in a case that resulted in an unfavorable
decision. 42 USC 206(a)(3)(A) and (B). The
statute provides a deadline for filing a fee petition,
42 USC 206(a)(3)(A). By statute also states that
there is no review of the fee decision of the
administrative law judge. 42 USC 206(a)(3)(B)(i)



and (C).

The agency does not follow the statute. lts
regulations regarding fees to representatives under
the fee agreement process, 20 CFR 404.1720, do
not advise claimants of their right to contest the
agreed-upon fee. lIts regulations regarding fees
under the fee petition process, 20 CFR 404.1725,
do not advise claimants of their right to contest the
fee for which the representative petitioned. Those
are only provided in notices mailed to the claimant.
The fee petition regulations mention no filing
deadline. Moreover, it enumerates several
statements that must be contained in the fee
petition. The agency, in practice, does not require
three of the statements mandated by regulation,
hampering the analysis of the presiding
administrative law judge:

(5) The amount of and a list of any expenses
the representative incurred for which he or
she has been paid or expects to be paid;
(6) A description of the special qualifications
which enabled the representative, if he or she
Is not an attorney, to give valuable help in

~ connection with your claim; and
(7) A statement showing that the
representative sent a copy of the request for
approval of a fee to you.



The actual procedures for fee petitions are
contained in the Hearings, Appeals and Litigation
Law Manual (“HALLEX”). HALLEX is not
promulgated under the notice-and-comment
provisions of the Administrative Procedure Act.[4]
In HALLEX, the agency has constructed an
unlawful process for reviewing the fee decisions of
the administrative law judge. HALLEX |-1-2-42 et
al. and 1-1-2-61 et al.. In HALLEX |-1-2-53.A, the
agency states that each authorized representative
must file a separate fee petition, but, under its
unlawful review process, ignores that requirement.
See example below. In HALLEX 1-1-2-53.A, the
agency also permits the authorized representative
to petition for work that he did not perform, but only
supervised.[5] In addition, the agency
countermands the statutory petition filing deadline,
and states that there is no filing deadline. HALLEX
I-1-2-53.B.1. The agency changes HALLEX at
will. The timing of some of the HALLEX provisions
suggest malfeasance, as it appears the agency
changed HALLEX regarding deadlines and fees of
assistants during the pendency of a hotly-
contested fee petition before a judge. The
changes favored the attorney, ENEG_GGG_G_G___—_yc
of (NN | was the presiding judge. At
that time, | was unaware of the statutory conflicts
and applied then-agency policy. | was formally



admonished by the agency for applying a filing
deadline, for removing double-billed charges, for
reducing the fees for clerical work, and for
criticizing the attorney. The usual fee for the
representation would have been $5,300. Upon
unlawful review, my Regional Chief Administrative
Law Judge authorized a fee to (NN of
approximately $10,000.

As my admonishment illustrates, the agency’s
unlawful review process for fee petitions is hostile
to the presiding judges. Our fee decisions are
regularly overturned on review. Judges who
reduce fees are viewed as trouble-makers. Judges
are prohibited from reporting attorney fraud or
misconduct directly to the Inspector General or
SSA Office of Special Counsel. Such complaints
must go through channels. To my knowledge,
none has ever been acted upon. See example
below. Judges are also prohibited from reporting
attorney fraud or misconduct to their bar
associations. The hostility is so fierce that | have
already received improper agency pressure from
the Regional Chief Administrative Law Judge, the
Office of General Counsel, and the Office of the
Deputy Commissioner. | have been directed not to
hold a hearing on a contested fee petition before
me, and threatened with discipline if | do, although
a hearing is needed to elicit the facts. | am afraid



to rule on fee petitions currently pending before me
until after | have filed this disclosure with you. In
this milieu, and after many rebuffs in the review
process, most judges have resigned themselves to
rubber-stamping the fee petitions. The agency’s
policies have encouraged multiple abuses, see
examples below, including:

--double-billing for services for which the

representative has already been

compensated.

--billing for clerical work not performed by the

authorized representative.

--multiple fee petitions from a single

authorized representative, for work done by

other representatives.

--inflating hours by overstating the amount of

time needed to perform a task.

--inflating hours by duplicating work, such as

multiple, lengthy reviews of the evidence file.

--withholding adverse evidence.

--billing in no less than 15 minute segments

for tasks that take less time.

--false statements of work performed that
was not.

It also appears that some representatives (who
often appear for multiple clients on the same day in
an SSA hearing office) are billing each claimant for



whom they appeared for the full travel time under
the fee petition process and full travel expenses
(reimbursed by the agency—not the judge, under
42 USC 201(j)). Auditing is critical here, as a
judge does not the fee petitions of all cases in
which a specific representative appeared on a
given day, but it appears that neither fee petitions
nor travel expense vouchers are effectively
audited, if they are audited at all.

Please feel free to contact me if you have any
questions at 202-253-3420 or
dogsofwar9@gmail.com. My office number is 1
(866) 414-6259 ext 23953. | could also come to
your office, as mine is only a few blocks away.

Examples From Past or Current Cases Before Me

1. . titioned for work for which
he had already been compensated. When | denied
that and other portions of the petition, | was
admonished by the Administration for criticizing the
attorney and coming close to accusing him of

fraud. PN (attached).

2. I »-titioned for the work of clerical
personnel and other attorneys in his firm, although

the Social Security Act 206(a)(1) prohibits an



individual from petitioning for a fee except for work
“done by him.” PAUMNNEEES. Each authorized
representative must file his/her own petition. No
one other than an authorized representative may
petition.

3. N »<titioned for the work of clerical
personnel, although the statute does not permit

- such compensation, as clerical support is part of
overhead/expenses/costs of doing business.
PN \issouri v. Jenkins, 491 US 274
(1989); West Virginia University Hospitals c.
Casey, 499 US 83 (1991). It appears that, during
the pendency of the petition before me, the
Administration changed its policy manual
(HALLEX, which is not published according to APA
notice and comment procedures), to permit
attorneys to collect fees for the work done by
clerical employees (“assistants”).

4. WHEREfi cd his fee petition late.
PEEEEE 42 USC 206(a)(3)(A). It also

appeared that the hours claimed were inflated, and
no task was billed in less than 15 minute
segments.

5. N -'\cged in his fee petition that he had
dictated an on-the-record decision to me, which
was not true, nor was a draft of such a requested



decision submitted in the case. PINEGEN.

6. Although the statute prohibits review of the
presiding judge’s decision on a fee petition, 42
USC (a)(3)(B)(i) and (C), and notwithstanding the
violations mentioned above, the Social Security
Administration has promulgated a series of policies
(HALLEX, never published under APA procedures)
that permit review of the presiding judge’s fee
decision. In this case, Pl the Regional
Chief Judge overruled Judge Benagh and granted
W - fce of more than $10,000. The
normal fee is $6,000.

7. During the pendency of the PUMEEEEN case
before me, the Administration changed its policies
(but not its regulations) to permit attorneys to
petition for the work of their assistants, which is not
permitted by the Social Security Act.

8. Currently, | have another fee petition from Sl
W - nding before me. KN (attached) |
have received improper calls from the Regional
Attorney, Anna Means, Region lll, in which she
stated that the Office of the Deputy Commissioner
and the Office of the General Council were
concerned about the case. She informed me that |
was not permitted to hold a hearing on the fee
petition, as that would be contrary to Region IlI



policy. Such policy was not provided to me. (Copy
of confirming e-mail to follow.) |

9. In the W petition, | have received a
written threat of discipline unless | decide the
petition in accordance with the Administration’s
policy manual (HALLEX), which does not comport
with the Social Security Act’s fee provisions, | will
be disciplined. (Copy to follow.)

10. In the KVWiNENED, WD filcd for a $6,000

fee on the basis of 32 hours of work by clerical
employees.

11. W =ssigned the first two hearings in
that case to junior attorneys, in which one claimed
it required her an hour to write a letter, and in
which she conducted multiple, lengthy reviews of
the same file.

12. Each attorney in that case claimed 3.75 hours
for the work on the date of hearing, inclusive of
travel. That is an unlikely coincidence, as the first
two hearings were held before a judge who
normally holds 15 minute hearings.

13. In any event, those hours should have been
apportioned among all claimants for whom those
attorneys appeared at hearing that day. It raises



other issues: Are they billing travel expense to
each claimant in a day as well?

14. Each of these petitions in KU had
checked the box on the Fee Petition Form that no

reimbursement for expenses had been received or
was expected, although the work-log shows
invoices being sent for expenses, and the
Administration reimburses some travel expenses
for representatives.

15 | fee petition in KUY omitted
pages from the work-log submitted, and redacted
other portions, by blacking them out.

16. One fee petition in KNI shows that Il
R, an attorney working for (IEEEGW.
duplicated much work done by other attorneys
earlier, and specifically directed that evidence
marked in RED by the clerks was not to be
submitted, allegedly because it was duplicative.
There are references to GREEN evidence to be
submitted, and YELLOW evidence in which the
clerk was unsure whether it should be submitted,
so did submit.

17. A current fee petition before me, filed by an

attorney other than those with N ERG_—_G_—_c:

(VNN -itached) seeks compensation



of $3,500 for a claimant whose case the firm
dropped when it reviewed her medical records—a
request that turns the statutory contingency-fee
scheme on its head, and includes clerical hours.
This petition claims more hours than the other two
completed cases with hearings, an effective hourly
rate of $120. Moreover, they claim they had
received and did not expect reimbursements of
expenses, although travel had been required.

18. In yet another current fee petition before me,
filed by an attorney other that those with Sl NGz

S C™ attached) was filed

months late, although less was claimed than the
$6,500 that would have been received under the
fee agreement process. A fee of only $214 per
hour is sought. It also bundled all of the work,
including clerical work, into a single statement,
signed by the owner of the firm; the separate
representatives did not file their own. No
mandatory statement of expenses or
received/expected reimbursements is included,
although the firm is based in Florida.

19. None of the petitions discussed above
included the mandatory statement of expenses for
which the authorized representative has been
reimbursed or expects to be reimbursed, although
Invoices to clients for expenses do appear.



19. The third (CRV NG -itached) also

bundled all work into a single statement, included
clerical work, and separate representatives did not
file their own petitions. No task listed took less that
12 minutes, suggesting that is the minimal charge.
‘A fee of $265 per hour is claimed, although almost
all of the work is clerical, for a total of $6,630.00. A
statement of expenses is included, but not for
travel expenses.

20. With respect to travel expenses, although
judges do not usually see such expenses, there is
good reason to believe that there are substantial
abuses. When | was assigned to Johnstown (a
decade ago), and holding hearings at the remote
site of DuBois, PA, an attorney with the firm of
R Pittsburgh) represented five or
six different claimants in a single day. | granted
some of the claims, and, by coincidence, those fee
petitions arrived on my desk for signature on the
same day. The attorney had charged each of the
successful claimants the full travel time from
Pittsburgh to DuBois. | denied the fees and
reported the situation to my HOCALJ. My denials
were appealed to the Regional Chief, then Judge
Frank Cristaudo, who overruled me. As | recall, he
did not grant the double-billed travel time. It was
distributed among the successful claimants that



day. | requested that the matter be referred to
Office of the Special Counsel or the Office of the
Inspector General, because there were probably
many instances of such improper charges to
multiple claimants. Nothing happened. However,
the agency has been aware of these potential
abuses for nearly two decades, such as billing both
time and expenses to multiple clients for a single
trip (including billing unsuccessful clients, a
process which the Administration does not monitor
in any way). |

Summary Conclusion. There have been unlawful
payments to fraudulent petitions for attorney fees
and travel expenses. These payments are made
from government funds, wasting United States
resources. The agency’s policies knowingly
permitting these excessive payments, establishing
an unlawful review system, and admonishing
administrative law judges who adhere to the law, is
an abuse of authority, and the involvement of the
agency policymakers may rise to the level of
criminal malfeasance.

[1] The names of the claimants are confidential, under the Privacy Act;
arguably the names of their representatives are confidential, under the
same statute.

[2] | am also filing the requisite OSC-Form 12 with the enclosed
information and attachments, but the attachments are too voluminous to
fax.



[3] Even there, however, the statute permits the claimant or a judge to
complain about the fee agreement, such as complaints that the attorney
did little or no or incompetent work. HALLEX I-1-2-12.C(4)(a) undermines
the statutory right by precluding consideration of the number of hours
spent on a claim or the specific services.

[4] HALLEX is not binding on judges or the courts. It is only internal
guidance, as it is not published in accordance with the notice and comment
requirements of section 5530f the Administrative Procedure Act. 5 U.S.C.
553. See Christensen v. Harris County, 529 U. S. 576, 587 (2000)(
(holding that agency interpretations contained in policy statements, agency
manuals, and enforcement guidelines lack the force of law); accord United
States v. Mead Corp., 533 U.S 218 (2001) (policy statements, manuals,
and guidelines are not entitled to deference under Chevron v. Nat.
Resources Defense Council, 467 U.S. 837, (1984), as they are not
published under the notice and comment procedures of the APA). E.g.
(addressing HALLEX specifically), Davenport v. Astrue, 2011 WL 1196274
at 3 (7th Cir.); Lockwood v. Comm'r Soc. Sec. Admin., 616 F.3d 1068,
1072 (9th Cir.2010) (the HALLEX is merely a non-binding, internal
administrative guide); Ferriell v. Commissioner., 614 F.3d 611, 618 n. 4
(6th Cir.2010) (same); Clark v. Astrue, 529 F. 3d 1211, 1216 (9th Cir.
2008); Power v. Barnhart, 292 F.3d 781, 785-86 (D.C.Cir.2002) (same);
Cromer v. Apfel, 234 F.3d 1272 (7th Cir., 2000); Moore v. Apfel, 216 F.3d
864 (9th Cir. 2000); DeChirico v. Callahan, 134 F.3d 1177, 1184 (2d
Cir.1998) (same); Thompson v. Astrue, 2010 WL 1718212 (E.D. Pa.);
Donnersbach v. Astrue, 2011 WL 294519 (N.D. Ind.); Hitchcock v.
Commissioner, 2009 WL 5178806 (W.D. Pa); Sheets v. Astrue, 2011 WL
1157877 at 41 (N.D.W.Va); Lang v.Barnhart, 2006 WL 3858579 (W.D.
Pa.). (There are a few older cases to the contrary, but only from the Fifth
Circuit. Shave v. Apfel, 238 F.3d 592, 596-97 (5th Cir.2001) (prejudicial
violations of the HALLEX entitle a claimant to relief); Newton v. Apfel, 209
F.3d 448, 459-60 (5th Cir.2000) (same).)

[5] The Social Security Act is clear that fees are restricted only to services
performed by the authorized representative. Even if it were not, There is
relevant Supreme Court case law as to whether fee award statutes permit
the fees to include paralegal. The lead case is Missouri v. Jenkins, 491
US 274 (1989). The court summarized the case law in West Virginia
University Hospitals c. Casey, 499 US 83 (1991). Pointing out that the
court has come to accept the dissent of the Chief Justice in Jenkins, the
court held that the statutory language controls what may be recovered as
“fees” or “costs”. Only when a statute provides for recovery of “costs” or
‘expenses” may the services of a paralegal, secretary, or janitor be



recovered. The attorney fee itself is supposed to cover expenses and
profits.



ATTACHMENT 3



MEMORANDUM

To: Disclosure Investigation Unit, United States Office of Special Counsel

From: Honorable Christine P. Benagh
Administrative Law Judge

Date: November 26, 2012

Re: Social Security Directives Violating Statutes and
Regulations, Interfering with Statutory Duty to Develop
Records in Disability Proceedings, Encouraging Fraud,
and Gross Mismanagement and Waste

I have received a letter from Regional Chief Administrative Law Judge, Jasper J. Bede,
dated, October 31. Attachment at page 15. He issued three directives to me, arising from
a motion for recusal filed by * in-a Social Security disability case
decided by me. The underlying motion has not been provided to me. Judge Bede's letter
threatens me with discipline if I do not comply with its terms. ‘

These directives violate multiple statutes and regulations, constitute significant and
substantive interference with my statutory duty to develop the record, encourage fraud,
and expose gross mismanagement and waste by the Administration.

1) Judge Bede directed me not to issue further orders mandating a deadline the
submission of documentary evidence. Having discovered that was
withholding evidence in disability proceedings, I issued orders requiring the submission
of evidence 30 days prior to the scheduled hearing. Judge Bede directed me to cease this
practice. His position rests on 20 CFR 404.935 and

416.1435, under which a claimant is required “to make every reasonable effort to be sure
that all material evidence is received by the administrative law judge or is available at the
time.and place set for hearing.”

The regulations quoted in no way preclude issuance of a deadline for the submission of
documentary evidence. Judge Bede’s position is absurd. The Administration’s
regulations require submission of written evidence no later than five business days before
the date of the scheduled hearing. 20 CFR 404.331. No published regulation prohibits
the administrative law judge from ordering an early deadline.

The Administrative Procedure Act reserves to the presiding judge the authority to
regulate the course of the hearings. 5 USC 556(c)(5). The Social Security Administration
may only direct the manner in which I exercise my statutory power to administer oaths
and affirmations, 5 USC 556(c)(1), and the direction must be by published rules of the
agency. The Administration may not withhold that statutory power.'

1 ) - R . ..
The Attorney General’s Manual on the Administrative Procedure Act, 1947, is explicit:



It is true that the Chief Administrative Law Judge has issued an internal reminder,
ordering judges not to issue mandatory time frames for the submission of evidence. D.
Bice, Use of Prehearing Orders—Reminder (letter 12-992, April 16, 2012)(attached).
First, this is an internal memorandum, not the published regulation required by the APA
in order for an agency to direct the manner in which a judge exercises her powers under
the APA. Second, Judge Bice also takes the position that any mandatory time deadline
for the submission of evidence violate the agency's regulations, a position controverted
by the Adzministration’s regulations that do require advance filing of documentary
evidence.

I am being threatened with discipline for an action performed as part of my judicial duties
that does not violate any published regulation of the Administration.

In addition, the directive and threat of discipline are gross violations of my statutory
judicial independence, under the APA,” as incorporated in my formal position
description:

Under the provisions of Titles IT and XVI of the Social Security Act and
applicable Federal, State, and foreign laws, and in conformity with the

The [APA] language automatically vests in hearing officers the enumerated powers to the extent
that such powers have been given to the agency itself, i.e., "within its powers." In other words, not
only are the enumerated powers thus given to hearing officers by section 7 (b) without the
necessity of express agency delegation, but an agency is without power to withhold such
powers from its hearing officers. 74. [Fn. omitted, emphases added.]

T Itis disturbing that Judge Bice states in her reminder that she learned judges were issuing mandatory
timeframes for the submission of written evidence from the National Organization of Social Security
Claims Representatives. The Executive Director of NOSSCR is Nancy Shor, who is married to Charles
Binder.
3 The concept of judicial independence suggests that “supervision” of judicial

conduct needs to be carefully restrained so as to minimize its inhibiting effect on the
exercise of judicial functions. Thus, it is almost a universal rule that a judge is not
removable because of an erroneous decision or a mistake in judgment. See 53 A.L.R.3d
911, § 11 (1973). Likewise, an administrative law judge should be free of harassment,
intimidation or improper influences from agency officials-the Administrative Procedure
Act built safeguards into the administrative process, as the Court pointed out in [Butz v.
Economou, 438 US 478 (1978)], to enhance the impartiality of the decision-making
process. . . . The conclusion of the Council that “the claimant was not afforded a fair and
proper hearing” is of only collateral interest and is not, as such, an issue in this
disciplinary proceeding. A fair hearing is the right of the claimant, a right protected, not
by the Commission, but by Appeals Council and the federal courts.

Matter of Chocallo, 2 MSPB 23, 1 MSPR 612 1980).



Administrative Procedure Act, and with full and complete individual
independence of action and decision, and without review, the Administrative Law
Judge has full responsibility and authority to hold hearings and issue decisions as
stated under the above Titles and (1) dismiss or allow requests for hearings and
rule on requests for extensions; (2) identify problems and issues to be resolved; . .

The Social Security and Administrative Procedure Acts prohibit substantive
review and supervision of the Administrative Law Judge in the performance of
his/her quasi-judicial functions of holding hearings and issuing decisions.
His/Her decisions may not be reviewed before publication and after publication
only by the Appeals Council in certain prescribed circumstances. . . .POSITION
DESCRIPTION, Administrative Law Judge (Licensing & Benefits), Agency
Position No. 666220, 1-3 (2007).

There is no question but that the Judge Bede’s counseling letter is prohibited substantive
review and supervision after publication® of my judicial actions and decisions. It is gross
interference with my full and complete independence of action and decision without
review.

Judge Bice’s reminder letter is ultra vires in the purest meaning of that term.” The Chief
Administrative Law Judge has no authority to supervise the judicial functions of an
administrative law judge. To attempt to do violates the Administrative Procedures Act
and the position description of the judge. Not even by published regulation may an
agency take from a presiding judge the

independent power to conduct the hearing. A published timeframe for the submission of
evidence, such as 20 CFR 404.331, may not intrude on the ability of the judge to set other
deadlines, as in her discretion are necessary for the conduct of specific cases.

Judge Bede and Judge Bice abuse their authority.

Further, the Administration’s position that mandatory timeframes for the submission of
written evidence are prohibited and its own regulation mandating the submission of
written evidence at least five business days for the hearing are gross mismanagement and

produce enormous waste of government resources, delay the hearings, and contribute
significantly to the growing backlog of cases.

* The Agency has argued that Judge Benagh’s judicial independence was not
compromised, as it only issued the counseling letters after the decision had been issued,
that Judge Benagh had not been told how to decide pending case. As the position
description makes clear, it is immaterial whether a case is still live before a judge.
(Management’s argument is fallacious in any event, as the counseling letters are, at least,
telling her how to act in and decide future cases. Tr. 389-91, 428-29 and 499-502.)

> Among the earliest of all writs at common law, originating before the reign of Edward I,
1274, was Quo Warranto, i.e., “by what authority to you act”. It was, and its progeny,
remain stalwart obstacles to unrestrained government power.



Early filing of documentary evidence, such as within 60 days after a claimant requests a
hearing, permits the judge to ascertain whether the claim can be granted on-the-record
without the need for an oral hearing. It permits the judge to know whether a single
additional document or set of records may enable her to grant the claim without a full
(and expensive) hearing. It permits the judge to determine whether there is or may be
missing evidence, such as Workers Compensation examinations or wage information,
that she needs to obtain. It permits the judge to understand enough of the claim to know
whether the claimant needs a consultative examination. Early filing allows a judge to
discover whether the claimant is facing dire financial circumstances or a terminal illness,
justifying expedited action. It permits the judge to identify claimants who may be
dangerous, in time for appropriate security measures to be taken.

Cases that could have been decided earlier clog the backlog of cases awaiting hearing,
because the Administration unlawfully prohibits us from obtaining the complete record
early in the proceeding.

In practice, without a serious early filing requirement, many, many hearings must be
postponed in order to obtain additional evidence that the claimant did not submit. Each
delayed hearing costs the taxpayers additional money. In practice, the record evidence in
each cases runs to hundreds, even thousands of pages. A five day deadline is insufficient
for the staff to organize the mountains of evidence that come in at the last minute. The
deadline is often insufficient for the judge to review and analyze the new evidence in
time for the hearing. A judge at hearing without a thorough understanding of the
evidence fails in her duty to afford a due process hearing. Material issues are easily
missed in such a setting, and production pressures act strongly against delaying the case
further to complete the record.

The failure of the Administration to enact a early deadline for the filing of evidence, and
its internal, unlawful prohibitions against a judge doing so, are gross mismanagement,
abuse of authority, and wasteful of time and resources, as well as violating the
Administrative Procedure Act and the terms of the administrative law judge’s position

description.

2) Judge Bede has no statutory or regulatory authority under which he may prohibit me
from administering an oath to a representative. Having discovered that was
withholding evidence, I began placing representatives in disability proceedings under
oath, solely for the purpose of ascertaining whether the record were complete. As noted
above, the Social Security Administration may only direct the manner in which I exercise
my statutory power to administer oaths and affirmations, S USC 556(c)(1), and the
direction must be by published rules of the agency. The Administration may not
withhold that statutory power.

His prohibition against an oath is inconsistent with the Administration’s requirement of a
declaration under penalty of perjury from representatives on fee petitions. Form SSA-
1560-U-4 EF (2-2005) requires a representative, petitioning for a fee, to sign a specific
declaration:



I declare under penalty of perjury that I have examined all the
information on this form, and on any accompanying statements
or forms, and it is true and correct to the best of my knowledge.

It is shocking that a federal judge would suggest that representatives have no duty of
candor to a tribunal. Judge Bede’s directive serves to perpetuate the commission of fraud
and prohibited conduct by claimants’ representatives and to obstruct the potential
criminal and civil penalties that attend the same. Absent the penalty of perjury, an
administrative law judge has no ability to ensure that the record is complete.

It is especially disturbing that Judge Bede’s directive serves protect* when the
Administration is well aware that that attorney has filed false and misleading fee
petitions, and withheld evidence. OSC Complaint DI-12-3069.

Judge Bede’s directive countermands the statutes and regulations that require truth.
Criminal penalties are imposed under 18 USC 1001(a):

(a) Except as otherwise provided in this section [exceptions pertaining to the
judicial and legislative branches], whoever, in any matter within the jurisdiction
of the executive, legislative, or judicial branch of the Government of the United
States, knowingly and willfully—

(1) falsifies, conceals, or covers up by any trick, scheme, or device a material fact;
(2) makes any materially false, fictitious, or fraudulent statement or
representation; or

(3) makes or uses any false writing or document knowing the same to contain any
materially false, fictitious, or fraudulent statement or entry;

shall be fined under this title, imprisoned not more than 5 years or, if the offense
involves international or domestic terrorism (as defined in section 2331),
imprisoned not more than 8 years, or both. If the matter relates to an offense
under chapter 109A, 109B, 110, or 117, or section 1591, then the term of
imprisonment imposed under this section shall be not more than 8 years.

The Administration has the power to impose civil penalties on representatives, under 42
USC 1320a-8 in pertinent part.

® Administrative law judges at the Social Security Administration do not have the enforcement
powers that belong to other federal judges. We have no contempt power. We are prohibited from
reporting attorney misconduct to a bar association. OSC DI-12-3069. (See United Stales
Department of Justice, Overview of the Privacy Act of 1974, 2010, finding that attorneys in their
entrepreneurial capacity are not protected by the Privacy Act. www. justice.gov/opc/1974definitions.htm.)

Indeed, in the federal judicial context, formal administration of an oath by a representative is
unnecessary to trigger the criminal penalty for perjury, 18 USC 1623(a), it is imposed by statute.
Under 18 USC 1621, false certification of truth under penalty of perjury carries criminal
penalties. See Charles Doyle, Perjury Under Federal Law: A Brief Overview, Cong. Research
Serv. (Nov. 2010).



(1) Any person (including an organization, agency, or other entity) who—

(A) makes, or causes to be made, a statement or representation of a material
fact, for use in determining any initial or continuing right to or the amount of
monthly insurance benefits under subchapter II of this chapter or benefits or
payments under subchapter VIII or X VI of this chapter, that the person knows or
should know is false or misleading,

(B) makes such a statement or representation for such use with knowing
disregard for the truth, or

(C) omits from a statement or representation for such use, or otherwise
withholds disclosure of, a fact which the person knows or should know is material
to the determination of any initial or continuing right to or the amount of monthly
insurance benefits under subchapter II of this chapter or benefits or payments
under subchapter VIII or XVI of this chapter, if the person knows, or should know,
that the statement or representation with such omission is false or misleading or
that the withholding of such disclosure is misleading,

shall be subject to, in addition to any other penalties that may be prescribed by
law, a civil money penalty of not more than $5,000 for each such statement or
representation or each receipt of such benefits or payments while withholding
disclosure of such fact. Such person also shall be subject to an assessment, in lieu
of damages sustained by the United States because of such statement or
representation or because of such withholding of disclosure of a material fact, of
not more than twice the amount of benefits or payments paid as a result of such a
statement or representation or such a withholding of disclosure. In addition, the
Commissioner of Social Security may make a determination in the same
proceeding to recommend that the Secretary exclude, as provided in section
1320a-7 of this title, such a person who is a medical provider or physician from
participation in the programs under subchapter X VIII of this chapter.

(2) For purposes of this section, a material fact is one which the Commissioner
of Social Security may consider in evaluating whether an applicant is entitled to
benefits under subchapter II of this chapter or subchapter VIII of this chapter, or
eligible for benefits or payments under subchapter XVI of this chapter.

The standards of conduct for representatives before the Administration require a
representative to assist a claimant in complying with our requests for information or
evidence, and prohibit a representative from knowingly making or presenting, or
participating in the making or presentation of, false or misleading oral or written
statements, assertions, or representations about a material fact or law concerning a matter
within our jurisdiction. 20 CFR 404.1740:

(c) Prohibited actions. A representative must not: . . .
(3) Knowingly make or present, or participate in the making or presentation of,
false or misleading oral or written statements, assertions or representations about




a material fact or law concerning a matter within our jurisdiction; . . .

(7) Engage in actions or behavior prejudicial to the fair and orderly conduct of
administrative proceedings, including but not limited to: . .

(ii) Willful behavior which has the effect of improperly disrupting proceedings or
obstructing the adjudicative process; . . .

(8)_Violate any section of the Act for which a criminal or civil monetary penalty

is prescribed; . . . .

The regulations also make clear the duty to provide complete evidence, 20 CFR
404.1512.

(c) Your responsibility. You must provide medical evidence showing that you
have an impairment(s) and how severe it is during the time you say that you are
disabled. You must provide evidence, without redaction, showing how your
impairment(s) affects your functioning during the time you say that you are
disabled, and any other information that we need to decide your claim. If we ask
you, you must provide evidence about:

(1) Your age;

(2) Your education and training;

(3) Your work experience;

(4) Your daily activities both before and after the date you say that you became
disabled;

(5) Your efforts to work; and

(6) Any other factors showing how your impairment(s) affects your ability to
work. [Emphasis added.]

See also 42 USC 405(u)(1)(2000); 42 USC 1383(e)(7)(B), and Social Security Ruling
00-2p, Fraud and Similar Fault.

In addition, the directive and threat of discipline are gross violations of my statutory
judicial independence, under the APA,’ as incorporated in my formal position
description:

The concept of judicial independence suggests that “supervision” of judicial

conduct needs to be carefully restrained so as to minimize its inhibiting effect on the
exercise of judicial functions. Thus, it is almost a universal rule that a judge is not
removable because of an erroneous decision or a mistake in judgment. See 53 A.L.R.3d
911, § 11 (1973). Likewise, an administrative law judge should be free of harassment,
intimidation or improper influences from agency officials-the Administrative Procedure
Act built safeguards into the administrative process, as the Court pointed out in[Butz v.
Economou, 438 US 478 (1978)], to enhance the impartiality of the decision-making
process. . . . The conclusion of the Council that “the claimant was not afforded a fair and
proper hearing” is of only collateral interest and is not, as such, an issue in this
disciplinary proceeding. A fair hearing is the right of the claimant, a right protected, not
by the Commission, but by Appeals Council and the federal courts.

Matter of Chocallo, 2 MSPB 23, 1 MSPR 612 1980).



Under the provisions of Titles Il and XVI of the Social Security Act and
applicable Federal, State, and foreign laws, and in conformity with the
Administrative Procedure Act, and with full and complete individual
independence of action and decision, and without review, the Administrative Law
Judge has full responsibility and authority to hold hearings and issue decisions as
stated under the above Titles and (1) dismiss or allow requests for hearings and
rule on requests for extensions; (2) identify problems and issues to be resolved; . .

The Social Security and Administrative Procedure Acts prohibit substantive
review and supervision of the Administrative Law Judge in the performance of
his/her quasi-judicial functions of holding hearings and issuing decisions.
His/Her decisions may not be reviewed before publication and after publication
only by the Appeals Council in certain prescribed circumstances. . . .POSITION
DESCRIPTION, Administrative Law Judge (Licensing & Benelits), Agency
Position No. 666220, 1-3 (2007).

The directive that I may not administer an oath to a representative to ensure that the
record is complete violates the Administrative Procedure Act and the Social Security Act.
It is inconsistent with 18 USC 1001(a), 42 USC 1320a-8, 20 CFR 404.1740, and 20 CFR
404.1512. It is inconsistent with agency practice in other settings. Form SSA-1560-U-4
EF (2-2005).

The directive also could constitute both obstruction of justice, 18 USC 1502, and a
corrupt attempt to intimidate or impede, by letter, an officer and employee of the Social
Security Administration acting in an official capacity to carry out a duty under the Social
Security Act and to attempt to obstruct or impede the due administration of the Act. 42
USC 1320a-8b.

3) Judge Bede may not prohibit me from requiring the submission of specific evidence.
He has no authority to do so. There is no regulation that restricts the scope of relevant
evidence that may be requested. 20 CFR 404.1512 gives examples of evidence that may
be requested, but by its own terms does not limit the types of evidence that may be
requested, as its response requirement extends to all other relevant evidence that is
requested, without redaction.

Judge Bede singled out two categories of evidence he thought it improper for me to
request. The first category was any arrest records. This is inconceivable. Arrest records
are almost always relevant. They can reveal whether the claimant is engaged in
substantial gainful activity, as a drug dealer , burglar, or prostitute. Arrest records can
reveal additional impairments, not otherwise available, such as substance abuse. These
are issues that an administrative law judge is required to address. 20 CFR 404.1520,
404.1535, and 404.416.935. Judge Bede is instructing me, on pain of discipline, to leave
the record incomplete.

Judge Bede is instructing me to leave out of the record “documents in the possession of

containing specific denotations”. - firm has used




“stoplight” markings to identify evidence: green for that evidence that should go through
to the administrative law judge, yellow for evidence that should only be submitted with
caution, and red for evidence that should be withheld from the judge. In five cases, |
directed the submission of evidence marked yellow and red, to the extent that these had
not previously been submitted and was not duplicative. (Template order attached with
identification of the five cases involved.)

As I cannot know whether evidence is being withheld and have no means of knowing or
discovering what that evidence might be or the source from which it came, the only
means at my disposal is to order the production of withheld evidence by the coding
method employed by

Judge Bede ordered me not to pursue such evidence. His order is unlawful and an abuse
of authority.

If my orders related to evidence production are over-reaching, jurisdiction lies with the
Appeals Council, not with Judge Bede. This directive constitutes substantial interference
on the merits with my obligation to fully and fairly develop the record before me.

The directive suggests that the claimant and representative have a right to withhold
relevant, particularly, specifically adverse evidence. That is, in fact, the position of the
Administration.

In May of this year, in response to a question from Senator Thune (R-SD) regarding the
December 2011 Wall Street Journal article re withholding evidence, specifically by
Binder & Binder, the Commissioner testified before the Senate Finance Committee.

Commissioner Astrue: Senator, I'm dfraid I am going to have to disagree with a
number of the assumptions of your question. First of all, I am familiar with the
Wall Street Journal article. We did not take no action - we did refer that to the
Office of the Inspector General. If you have questions about the progress of that, I
would encourage you to talk to the Inspector General.

But that article was relatively thin in terms of the content of allegations. There
really was not, in my opinion, very much there. It's also based in part on the
misassumption that there's a requirement for all relevant evidence to be provided
to the judge. Right now, that is not the law. The previous two Commissioners
tried to make that the law and my understanding is that they received a lot of
opposition and not much support here in the Congress for that.

First of all, the Wall Street Journal had it dead wrong on what the law is. And
second, there wasn't much in the way of allegations. Third, it would be
unprecedented to go back and review all cases by a law firm on evidence
anywhere near this thin. If you had proof of real fraud, and I have no information

8 I am aware of no support for this sentence.



from the Inspector General that suggests that we have that, then it would be
totally unprecedented to do that. Any court that would look at that would throw it
out. It would be an enormous waste of the taxpayers' dollars for me to do that.

Sen. Thune asked the Commissioner whether he could summarize the
Inspector General's findings. He responded that there is no report yet and he
testified:

Commissioner Astrue: I don't have much more than that. But certainly, my
expectation ... Again, Senator, read that Wall Street Journal article very carefully.
When you realize, first of all, that there is not a legal obligation to present every
bit of evidence to the Agency because our rules are not written that way, there is a
factual error underlying that whole article. Past that, there is not very much very
specific in terms of evidence: there is unsupported hearsay, that type ... It may be
true. But in order for us to take action, we've got to have some proof and
evidence. The Wall Street Joumal article did not provide very much for the
Inspector General to go on.

http://socsecnews.blogspot.com/2012 05_01_archive.html. [Emphases added.]

The Commissioner, head of the agency, himself a lawyer, assisted by a General
Counsel, and overseen by an Inspector General,” cannot be unaware of the
requirements that all relevant evidence be submitted, contained in the criminal code,
the Social Security Act, and the Administration’s own regulations. 18 USC 1001(a),
42 USC 1320a-8, 20 CFR 404.1740, and 20 CFR 404.1512. His testimony to
Congress was false. See 18 USC 1505; C. Doyle, Obstruction of Congress: a Brief
Overview of Federal Law Relating to Interference with Congressional Activities, 17 —
20 (Cong. Research Serv. Rept., 2007).

There have been organized attempts to eliminate the requirement that adverse evidence
be submitted. 63 FR 41,404 at 41,407 (Aug. 4, 1998)(e.g., comments of the American
Bar Association and NOSSCR); Robert E. Rains, Professional Responsibility and Social
Representation: The Myth of the State-Bar Bar to Compliance with Federal Rules on
Production of Adverse Evidence, 92 CORNELL L. REV. 364 (2007)(Congress has
prohibited claimants and their representatives from withholding material facts through
section 201 of the Social Security Protection Act of 2004, Pub. L. No. 108-203, 118 Stat.
493 (amending sections 1129(a) and 1129A of the Social Security Act, codified at 42
USC 1320a-8(a)(1) and 1320A(a)). (Statute attached.)

The conflict between the plain language of the statutes and regulations, and the
Administration’s interpretation has been constant over time. When the Social Security
Protection Act was passed in 2004, I queried the Regional Attorney for Region III
whether section 201 required the filing of adverse evidence. In a telephone discussion,

° The Commissioner, the General Counsel, and the Inspector General, took no action to
correct that testimony, of which [ am aware.
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she informed me that it did not, that the only purpose to the statute was to permit the
imposition of civil penalties, in the event that a claimant was paid benefits obtained by
fraud. I have been reprimanded in the past for finding that an attempt to withhold
material adverse evidence undercut the credibility of a claimant. I have been told that
Sarah Humphries, Esq., from the Administration’s Office of General Counsel, has made
repeated, official presentations to representative groups, in which she took the position
that no one was required to file adverse evidence. In fact, the Office of the General
Counsel goes further and affirmatively advises representatives to withhold adverse
evidence. S. Humphries, Ethical Considerations In Representing Social Security
Disability Claimants, Slide 14 (slide presentation, 2010):

ADVERSE EVIDENCE

In both 1995 and 1997 the ABA opined that these rules are overly
broad with regards to the duty to submit evidence. “The ABA

believed that the rules continue to include provisions that could
give rise to serious ethical conflicts.” 63 FR 41407

+ Advise from SSA in 2004:

- The regulations require claimants to prove their
disability, not their ability.

- The representative stands in the same position
as the claimant.

- If faced with a request for information that is
adverse, decline to provide it because it does not
support the claim for disability.

- But don’t make a false or misleading statement.

© Sarah Humphreys, Office of General
Counsel ODAR/SSA, 2004 FOSSCR,
Austin, TX.

Burdnne Villaltn Hinuosa sviniishiietuip@iomaR.com g
$-B0D-481-0302 i souidasasdisabilvinwyr com .

Even if everything the agency interpretation of its own statute and regulations were
accurate, the criminal statute still has the force of law. 18 USC 1001. Official
statements by the Administration on adverse evidence assiduously avoid any mention
of that.

This Administration’s position is a perversion of a representative’s duty to assist a
claimant in submitting evidence that the claimant wishes to be submitted. 20 CFR
404.1740(b)(1). Section 404.1740 in no way suggests that a representative’s
obligations to submit evidence ends there. The controlling criminal and civil statutes
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have been cited above, as well as 20 CFR 404.1512, 416.912, and 404.1740, in their
entirety.

Section 404.1740 prohibits representatives from making false or misleading statements
or representations. Section 404.1512 specifically requires the claimant to “bring to our
attention everything that shows that you are blind or disabled.” Then, the regulations
continue that the claimant must:

provide evidence, without redaction, showing how your impairment(s) affects
your functioning during the time you say that you are disabled, and any other
information that we need to decide your claim. If we ask you, you must provide
evidence about:

(1) Your age;

(2) Your education and training;

(3) Your work experience; .

(4) Your daily activities both before and after the date you say that you
became disabled;

(5) Your efforts to work; and

(6) Any other factors showing how your impairment(s) affects your ability to

work. 20 CFR 404.1512(c). . . .

(d)(2) By “complete medical history,” we mean the records of your medical
source(s) covering at least the 12 months preceding the month in which you file
your application. See 20 CFR 416.912 for corresponding provisions related to
title XVI.

Judge Bede is prohibiting me from developing evidence that may be adverse to a
claimant, specifically the evidence being withheld. Under statute and ethical
considerations, as a federal administrative law judge, I cannot be party to or condone any
fraud or attempted fraud on the federal government by failing in my solemn duty and
public trust to develop evidence adverse to the claim before me, protecting the integrity
of the process as well as assisting all claimants in developing the evidence that supports
their claims. My requests for medical and vocational records of the claimant being
withheld by# fall squarely within authority of the statutes and regulations, as
the statues and regulations require evidence without material omission or redaction. I am
aware of no avenue to satisfy Judge Bede’s directive that I refrain from requesting
evidence being withheld in a manner that would be consistent with the statutes and
regulations and my obligations thereunder.

4) The ramifications of a policy position advocating that representatives withhold
evidence are enormous. For nearly 20 years, representatives have been given official
carte blanche by the Social Security Administration to evade the criminal penalties for
falsehood and misrepresentation. While there are many claimants’ advocates who are
conscientious in producing adverse evidence, there are others who are not, to my
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3069.

Thousands, possibly millions of claimants, have been granted and paid benefits on
incomplete records from which adverse evidence was withheld. Since each claimant
found to be disabled, on average, receives roughly $250,000 in lifetime disability
benefits, the burden on the nation’s budget is staggering.

Hours of time and millions of dollars are expended by the agency to obtain a partial
record. Time and resources are squandered by the agency admonishing judges who
attempt to complete the record. OSC DI 12-3069.

The backlog is swollen with claimants whose only chance at receiving benefits is to
withhold adverse evidence. The costs to the claimants with legitimate disabilities is
incalculable. Many die while waiting.

The Social Security Administration has made a travesty of the due process hearing. For
the process to have any integrity, the interests of the taxpayers must be respected as well.
The American people have the right to expect that disability benefits are granted to
people who are disabled. By permitting claimants and representatives to withhold the
whole truth, the Administration does not just condone fraud on a massive scale. As
shown by the statements of Ms. Humphries, Judge Bede, Judge Bice, and the
Commissioner, the agency actively encourages fraud.

5) The last of Judge Bede’s instructions directs that I “observe all government-wide and
agency standards of conduct”. I do not know what that means. I am unaware of any
standards of conduct applicable to me that could be related to motion and
complaint. This directive is mere license for the Administration to discipline me at whim.

6) Finally, it is unlawful for Judge Bede to withhold a motion from me or to consider or
to act on such a motion, as the Administrative Procedure Act reserves to the presiding
judge the power to dispose of procedural requests or similar matters. 5 USC 556(c)(9).

Moreover, under HALLEX I-2-1-60, jurisdiction for a recusal lies with the presiding
judge. If the presiding judge does not recuse, the appeal lies with the Appeals Council.
Judge Bede has no authority to consider or to act upon such a motion, and, certainly, no
authority to withhold such pleadings from me.

Third, as to -complaint, the Collective Bargaining Agreement between the
agency and the Association of Administrative Law Judges, IFPTE (AFL-CIO), requires
that the agency provide such complaints to the subject judge as soon as possible after
receipt. Art. 5. Sec. 7. Judge Bede violated the Collective Bargaining Agreement, and
continues to do so, as I have not even yet been provided with a copy of the motion or
complaint.

Neither the motion nor the complaint appear in the current record of the case, Will8113,
which is also improper.

13



In conclusion, Judge Bede’s directives to me of October 31, 2012, violate law and
regulation, and constitute abuse of authority and gross mismanagement. 5 USC 1213(b).

LETTER OF JUDGE BEDE
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Cffice of the Reg}an&l Chief J adge

Oiiee of {issbiliy
Adjudivation & Review
PO Box 13496
¥ e 4 ,g 1
OVERNIGHT DELIVERY Puadsiphia, P4 15101
Cetober 31, 2012
Christine Benagh
Adminisuative Law Judge
SSA/ODAR
1227 25" Street, N.W.
Suite 300

Washington, D.C. 26037
Dear Judge Benagh:

mmofmmmmmwwmwwmwmmmm&xmk
prehearing onder you issued to the law fivm o NI i the case of e @
W The prebearing order i3 inconsistent with Social Security Adminiyeation (SSA) policy
mdmgulsﬁm The order was brought fo my attention vis coerespondenoe from the: representative,
_ ' , wherein be also reguestod that you recuse yourscl from this case.

To ensure that you serve the poblic efficiently and cffectively, [ ane directing pog 10 obscrve all
government-wide and Agency stenderds of conduct, including a focused attention o Gy and
claimants’ needs, and the requirements of your position as sn Administrative Law Jodge. This
includes the foliowing:

1} Ywmdm@mmﬁunﬁnmmmmmm&mmm
timeframes for subsaission of evidence.

Yaur order requires that the reprosentative subroitall roquested evidence nte the recard
30 days before the schioduled henring dute. Under 20 CFR. §§ 404.935 and 4161435,
however, a cluimant is anly required 10 “make every effort 1o be sure thar all muexial
evidence is received by the administeative law judge or is svailable st the time and place
wet for the bearing.” Mandatory timeframes for submission of evidence are inconsistent
with thess regnlations. Therefore, you are dirccted 10 refrain from buposing such
timeframes o claimants. For your information, on Apel 16, 2012, Chied Administeative
hwlﬁgzﬁcﬁnﬂrwimdammmdermmndmﬂ%ﬁ%)mmm

topic.
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2} Youare directed to avoid placing representatives under
them to 1estify a5 witnesses,

oath at hearing and requiring

Your arder states that the representative mﬁb&;ﬂwﬂdmﬂmﬁmmmmﬂh
required to state “on penalty of perjury™ that all docwnentation you roquested has boen
submitied. Representatives are moguined 1o comply with the mgmimmw et Torth in 20
CFER. §§4D4174(2W415154€3 llmmcmgﬂmms ) dative bus noe duty 1o
provide swom testivcony in & case as 3 wiess, Bmmmm@m is fundamenially
inconsistent with the represenfative’s role as counse] 1o the claivomnt. ¥t undermines the
claimant’s right to due process by changing the representative’s yole S counsel to
witness. Furthermore, it is inconsistent with the Rules of Professionsl Conduct for
attorneys in most jurisdictions o serve 85 8 wilness in g matter where they are
representing o party absent extenuating circumsiances,

It is uitimately the duty of S5A to epsure that the ad ‘“.,.“’m»wxmﬂmMy
developed. See 20 CER. §5 404.1512(d) and 416 912&1} While it iz appropeiate &
gliestion represemtatives regarding the completeneis of the record, i 38 insppropris
require tiem 1o watify under cath regarding the evidence in s case. &mﬂmly lm@:
you fo refrain from gl practios,

ad to conform with

3} When issaing requests for evidentiary submissions, you ave direct
20 CFR. §§ 4041512 and 416,912

Your order states that the claimant “must submil into evidence™ numercus categovies of
documents, inclading arrest recosds and documents in the possession of Binder & Hinder
cantaining specific denotations. Under 20 C.F.R. §§ 404.1512(c) and 404.912(c), if
asked, a claimant “must provide evidence about™ age, educetion and traéning, wor
experience, daily activities, efforts 1o work, and any other factors showing how the
claimant’s inpairawet affects his/ber ability to work. You ave directed 10 refiain from
issuing osders mandating the production of evidence not set forth in 20CF.R. §§
404.1512 and 404.912.

Claimants are only required 1o “bring o our sftention everytiing ther shows that [they]
are blind or disabled.” 20 CER. §§ 404.1512(a), 416,91 2{=). Aﬁ%wmm “have 3
dmwmm&wwmmmwmmdmfwyw&faﬂy HALLEX ¥-
2-6-56, Note 2, An ALJ must develop the claimant’s “complete medical history™ for at
least the 12 months preceding the month in which the claimant filed the application, and
“make every reasonable effort” to help the claiman get medical reports from medical
sources when he or she gives us permission to request them, 20 CFR. §8 404.1512(d),
416.912{d). Ir also besrs reminding that our procesdings are non-adversarial in siture.
Id. §§ 404 900(b), 405.1{c)1}, and 416.1400(b). Please be mindful of these basic
principles when requesting evidence.

W@MMx%mmmmmwmmmhMﬁmﬁﬂmm
anagement directive mary Jead 1o disciplinary scfion. As this case bas been nesolved
bamdmynwiwmgﬁm%chﬂmmmﬂadmbmﬁm&am%mmeWMﬁ
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mmﬂfﬁ@mhﬁsiﬁm ‘When issuing pre-hearing orders in the fisture, please be
mindful of any appearance of bias that misy srise from your crders.

T urge you to accept this in the spirit in which it is given, as notice that your efficient case
management bas & profound effect on this Agency and the public we serve. For your conveniesce, |
am enclosing copies of the Chief Judge Memorandum concerning prehearing onders and the CF R
sections cited herein,

o
John A. Thawley, Hearing Office Chief Administ

On October 31, 2012, the original letter was sent to Judge Benagh’s work address via UPS
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Cited portions of 18 USC

18 USC 1001. Statements or entries generally.

(a) Except as otherwise provided in this section [relating solely to matters within the
jurisdiction of the legislative or judicial branches], whoever, in any matter within the
jurisdiction of the executive, legislative, or judicial branch of the Government of the
United States, knowingly and willfully—

(1) falsifies, conceals, or covers up by any trick, scheme, or device a material fact;

(2) makes any materially false, fictitious, or fraudulent statement or representation; or
(3) makes or uses any false writing or document knowing the same to contain any
materially false, fictitious, or fraudulent statement or entry;

shall be fined under this title, imprisoned not more than 5 years or, if the offense involves
international or domestic terrorism (as defined in section 2331), imprisoned not more
than 8 years, or both. If the matter relates to an offense under chapter 109A, 109B, 110,
or 117, or section 1591, then the term of imprisonment imposed under this section shall
be not more than 8 years.

18 USC 1505. Obstruction of proceedings before departments, agencies, and
committees.

Whoever corruptly, or by threats or force, or by any threatening letter or communication
influences, obstructs, or impedes or endeavors to influence, obstruct, or impede the due
and proper administration of the law under which any pending proceeding is being had
before any department or agency of the United States, or the due and proper exercise of
the power of inquiry under which any inquiry or investigation is being had by either
House, or any committee of either House or any joint committee of the Congress—

Shall be fined under this title, imprisoned not more than 5 years or, if the offense involves
international or domestic terrorism (as defined in section 2331), imprisoned not more

than 8 years, or both.

18 USC § 1621 - Perjury generally

Whoever—
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(1) having taken an oath before a competent tribunal, officer, or person, in any case in
which a law of the United States authorizes an oath to be administered, that he will
testify, declare, depose, or certify truly, or that any written testimony, declaration,
deposition, or certificate by him subscribed, is true, willfully and contrary to such oath
states or subscribes any material matter which he does not believe to be true; or

(2) in any declaration, certificate, verification, or statement under penalty of perjury as
permitted under section 1746 of title 28, United States Code, willfully subscribes as true
any material matter which he does not believe to be true;

is guilty of perjury and shall, except as otherwise expressly provided by law, be fined
under this title or imprisoned not more than five years, or both. This section is applicable

whether the statement or subscription is made within or without the United States.
18 USC § 1622 - Subornation of perjury

Whoever procures another to commit any perjury is guilty of subornation of perjury, and

shall be fined under this title or imprisoned not more than five years, or both.

18 USC §1623.

(a) Whoever under oath (or in any declaration, certificate, verification, or statement under
penalty of perjury as permitted under section 1746 of title 28, United States Code) in any
proceeding before or ancillary to any court or grand jury of the United States knowingly
makes any false material declaration or makes or uses any other information, including
any book, paper, document, record, recording, or other material, knowing the same to
contain any false material declaration, shall be fined under this title or imprisoned not
more than five years, or both.
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THE SOCIAL SECURITY ACT
CIVIL MONETARY PENALTIES AND ASSESSMENTS FOR TITLES II, VIII,
AND XVI

Sec. 1129. [42 U.S.C. 1320a-8] (a)(1) Any person (including an organization, agency, or
other entity) who—

(A) makes, or causes to be made, a statement or representation of a material fact, for use
in determining any initial or continuing right to or the amount of monthly insurance
benefits under title II or benefits or payments under title VIII or XVI, that the person
knows or should know is false or misleading,

(B) makes such a statement or representation for such use with knowing disregard for the
truth, or .

(C) omits from a statement or representation for such use, or otherwise withholds
disclosure of, a fact which the person knows or should know is material to the
determination of any initial or continuing right to or the amount of monthly insurance
benefits under title II or benefits or payments under title VIII or X VI, if the person
knows, or should know, that the statement or representation with such omission is false or
misleading or that the withholding of such disclosure is misleading,

shall be subject to, in addition to any other penalties that may be prescribed by law, a
civil money penalty of not more than $5,000 for each such statement or representation or
each receipt of such benefits or payments while withholding disclosure of such fact. Such
person also shall be subject to an assessment, in lieu of damages sustained by the United
States because of such statement or representation or because of such withholding of
disclosure of a material fact, of not more than twice the amount of benefits or payments
paid as a result of such a statement or representation or such a withholding of disclosure.
In addition, the Commissioner of Social Security may make a determination in the same
proceeding to recommend that the Secretary exclude, as provided in section 1128, such a
person who is a medical provider or physician from participation in the programs under
title X VIII.

(2) For purposes of this section, a material fact is one which the Commissioner of Social
Security may consider in evaluating whether an applicant is entitled to benefits under title
IT or title VIII, or eligible for benefits or payments under title XVI.

SEC. 1129B. {42 U.S.C. 1320a-8b]

Whoever corruptly or by force or threats of force (including any threatening letter or
communication) attempts to intimidate or impede any officer, employee, or contractor of
the Social Security Administration (including any State employee of a disability
determination service or any other individual designated by the Commissioner of Social
Security) acting in an official capacity to carry out a duty under this Act, or in any other
way corruptly or by force or threats of force (including any threatening letter or
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communication) obstructs or impedes, or attempts to obstruct or impede, the due

administration of this Act, shall be fined not more than $5,000, imprisoned not more than

3 years, or both, except that if the offense is committed only by threats of force, the
‘person shall be fined not more than $3,000, imprisoned not more than 1 year, or both. In
this subsection, the term “threats of force” means threats of harm to the officer or

employee of the United States or to a contractor of the Social Security Administration, or

to a member of the family of such an officer or employee or contractor.

20 CFR § 404.1512. Evidence.

(a) General. In general, you have to prove to us that you are blind or disabled.
Therefore, you must bring to our attention everything that shows that you are blind or
disabled. This means that you must furnish medical and other evidence that we can use
to reach conclusions about your medical impairment(s) and, if material to the
determination of whether you are disabled, its effect on your ability to work on a
sustained basis. We will consider only impairment(s) you say you have or about which
we receive evidence.

(b) What we mean by “evidence.” Evidence is anything you or anyone else submits
to us or that we obtain that relates to your claim. This includes, but is not limited to:

(1) Objective medical evidence, that is, medical signs and laboratory findings as
defined in § 404.1528 (b) and (c);

(2) Other evidence from medical sources, such as medical history, opinions, and
statements about treatment you have received;

(3) Statements you or others make about your impairment(s), your restrictions, your
daily activities, your efforts to work, or any other relevant statements you make to
medical sources during the course of examination or treatment, or to us during
interviews, on applications, in letters, and in testimony in our administrative
proceedings;

(4) Information from other sources, as described in § 404.1513(d);

(5) Decisions by any governmental or nongovernmental agency about whether you
are disabled or blind;

(6) At the initial level of the administrative review process, when a State agency

disability examiner makes the initial determination alone (see§ 404.1615(c)(3)),

opinions provided by State agency medical and psychological consultants based on
their review of the evidence in your case record; See § 404.1527(e)(2)-(3).

(7) At the reconsideration level of the administrative review process, when a State

agency disability examiner makes the determination alone (see § 404.1615(c)(3)),
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findings, other than the ultimate determination about whether you are disabled, made
by State agency medical or psychological consultants and other program physicians,
psychologists, or other medical specialists at the initial level of the administrative
review process, and other opinions they provide based on their review of the evidence

in your case record at the initial and reconsideration levels (see § 404.1527(f)(1)(iii));

and

(8) At the administrative law judge and Appeals Council levels, findings, other than
the ultimate determination about whether you are disabled, made by State agency
medical or psychological consultants and other program physicians or psychologists,
or other medical specialists, and opinions expressed by medical experts or
psychological experts that we consult based on their review of the evidence in your
case record. See §§ 404.1527(£)(2)-(3).

(c) Your responsibility. You must provide medical evidence showing that you have

an impairment(s) and how severe it is during the time you say that you are disabled.
You must provide evidence, without redaction, showing how your impairment(s)
affects your functioning during the time you say that you are disabled, and any other
information that we need to decide your claim. If we ask you, you must provide
evidence about:

(1) Your age;

(2) Your education and training;

(3) Your work experience;

(4) Your daily activities both before and after the date you say that you became
disabled;

(5) Your efforts to work; and

(6) Any other factors showing how your impairment(s) affects your ability to work.
In §§ 404.1560 through 404.1569, we discuss in more detail the evidence we need
when we consider vocational factors.

(d) Our responsibility. Before we make a determination that you are not disabled,
we will develop your complete medical history for at least the 12 months preceding the
month in which you file your application unless there is a reason to believe that
development of an earlier period is necessary or unless you say that your disability
began less than 12 months before you filed your application. We will make every
reasonable effort to help you get medical reports from your own medical sources when
you give us permission to request the reports.

(1) “Every reasonable effort” means that we will make an initial request for

evidence from your medical source and, at any time between 10 and 20 calendar days
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after the initial request, if the evidence has not been received, we will make one
followup request to obtain the medical evidence necessary to make a determination.
The medical source will have a minimum of 10 calendar days from the date of our
followup request to reply, unless our experience with that source indicates that a longer
period is advisable in a particular case.

(2) By “complete medical history,” we mean the records of your medical source(s)
covering at least the 12 months preceding the month in which you file your
application. If you say that your disability began less than 12 months before you filed
your application, we will develop your complete medical history beginning with the
month you say your disability began unless we have reason to believe your disability
began earlier. If applicable, we will develop your complete medical history for the 12-
month period prior to (1) the month you were last insured for disability insurance
benefits (see § 404.130), (2) the month ending the 7-year period you may have to
establish your disability and you are applying for widow's or widower's benefits based
on disability (see § 404.335(c)(1)), or (3) the month you attain age 22 and you are
applying for child's benefits based on disability (see § 404.350(e)).

20 CFR 404.1740. Rules of conduct and standards of responsibility for
representatives. . . .

(b) Affirmative duties. A representative must, in conformity with the regulations
setting forth our existing duties and responsibilities and those of claimants (see
404.1512 in disability and blindness claims):

(1) Act with reasonable promptness to obtain the information and evidence that the
claimant wants to submit in support of his or her claim, and forward the same to us for
consideration as soon as practicable. [N.B., This duty to assist the claimant does not
exclude the additional duties imposed by the regulations.] In disability and blindness
claims, this includes the obligations to assist the claimant in bringing to our attention
everything that shows that the claimant is disabled or blind, and to assist the claimant
in furnishing medical evidence that the claimant intends to personally provide and
other evidence that we can use to reach conclusions about the claimant's medical
impairment(s) and, if material to the determination of whether the claimant is blind or
disabled, its effect upon the claimant's ability to work on a sustained basis, pursuant
to 404.1512(a);

(2) Assist the claimant in complying, as soon as practicable, with our requests for

information or evidence at any stage of the administrative decisionmaking process in
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his or her claim. In disability and blindness claims, this includes the obligation
pursuant to § 404.1512(c) to assist the claimant in providing, upon our request,

evidence about:

(i) The claimant's age; . . . .

(c) Prohibited actions. A representative must not:

(1) In any manner or by any means threaten, coerce, intimidate, deceive or
knowingly mislead a claimant, or prospective claimant or beneficiary, regarding
benefits or other rights under the Act; . . .

(3) Knowingly make or present, or participate in the making or presentation of,

false or misleading oral or written statements, assertions or representations about a

material fact or law concerning a matter within our jurisdiction; . . .

(7) Engage in actions or behavior prejudicial to the fair and orderly conduct of

administrative proceedings. including but not limited to: . . .
(i1) Willful behavior which has the effect of improperly disrupting proceedings or

obstructing the adjudicative process: and

(ii1) Threatening or intimidating language. gestures, or actions directed at a presiding

official, witness, or agency emplovee that result in a disruption of the orderly

presentation and reception of evidence:
(8) Violate any section of the Act for which a criminal or civil monetary penalty is

prescribed;
(9) Refuse to comply with any of our rules or regulations;

(10) Suggest, assist, or direct another person to violate our rules or regulations:

(11) Advise any claimant or beneficiary not to comply with any of our rules or

regulations: . . ..
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TEMPLATE EVIDENCE PRODUCTION ORDER

To whom it may concern:

The disability hearing regarding the application[s] of the above-named claimant is before
me and has been scheduled for hearing. At least 30 days before the scheduled hearing
date, the claimant must submit into evidence any and all medical and vocational
documents, not heretofore submitted, but excluding any and all records duplicating
documents previously submitted, that are in any way relevant to the disability analysis
during the period beginning one year before the alleged disability onset date through the
present:

a) Records from medical sources, excluding dentists, optometrists, and opticians;

b) Reports of independent medical examiners;

¢) Pharmaceutical records;

d) Drug and/or alcohol treatment;

e) Arrest records;

f) Vocational rehabilitation, training, testing, or placement records;

g) Transcripts of Workers® Compensation hearings;

h) Decisions of Workers’ Compensation insurers and boards;

1) Time and attendance pay records from employers; and

j) Medical and/or vocational documents in the possession of Binder & Binder
(now or in the past), specifically including materials marked as “red” or
“yellow” in Binder & Binder’s records (other such designations that indicate
the material is not to be submitted or submitted only with caution).

Please be aware that the individual representing the claimant at hearing will be required
to state, under oath and on penalty of perjury, that all documentation requested herein has
been submitted.

Very truly yours,

Christine P. Benagh
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ATTACHMENT 4



Factual Summarv for the Hon. Christine Benagh
OSC File No. DI-12-3069

L Review of ALJ Decisions Denying Fee Increase Petitions Contrary to Statute

Judge Benagh alleges that employees of SSA are improperly reviewing her denials of
petitions for fee increases. Judge Benagh has provided documents showing that SSA has
improperly reviewed her denials of fee petitions.

. The Social Security Act, 2 U.S.C. §406(a)(3), provides, in relevant part:

(A) The Commissioner of Secial Security shall provide by regulation for
review of the amount which would otherwise be the maximum fee as determined
under paragraph (2) if, within 15 days after receipt of the notice provided pursuant to
paragraph (2D}~ ‘

(i) the claimant, or the administrative law judge or other adjudicator who made
the favorable determination, submits a written request to the Commissioner of Social
Security to reduce the maximum fee, or :

(ii) the person representing the claimant submits a written request to the
Commissioner of Social Security to increase the maximum fee.

Any such review shall be conducted after providing the claimant, the person
representing the claimant, and the adjudicator with reasonable notice of such request
and an opportunity to submit written information in favor of or in opposition to such
request. The adjudicator may request the Commissioner of Social Security to reduce
the maximum fee only on the basis of evidence of the failure of the person
representing the claimant to represent adequately the claimant's interest or on the
basis of evidence that the fee is clearly excessive for services rendered.

(B})(i) In the case of a request for review under subparagraph (A) by the
claimant or by the person representing the claimant, such review shall be
conducted by the administrative law judge whe made the favorable
determination or, if the Commissioner of Social Security determines that such
administrative law judge is unavailable or if the determinatioa was not made by
an administrative law judge, such review shall be conducted by another person
designated by the Commissioner of Secial Security for such purpose.

(ii) In the case of a request by the adjudicator for review under subparagraph (A), the
review shall be conducted by the Commissioner of Social Security or by an
‘administrative law judge or other person (other than such adjudicator) who is
designated by the Commissioner of Social Security.

{C) Upon completion of the review, the administrative law judge or other person
conducting the review shall affirm or modify the amount which would otherwise be
the maximum fee. Any such amount so affirmed or modified shall be considered the
amount of the maximum fee which may be recovered under paragraph (2). The



decision of the administrative Iaw judge or other persen conducting the review
shall not be subject to further review. [Emphasis added.]

Judge Benagh estimates that her decisions in such reviews have been subjected to

further review in an average of six cases per year. Two examples follow: in Case

P udge Benagh received a petition from a claimant’s attorney, the law firm of
qfor a fee increase. Judge Benagh denied the petition pursuant to

§406(2)(3)(B)(1), after finding that the attorney had overbilled the claimant and submitted

materially false statements, Judge Benagh’s decision was not only overruled by the Regional

Chief Administrative Law Judge (RCALJ), Benagh received a formal admonition from the

RCALJ.

In another case provided to us, i< ) Judge Benagh denicd a fee petition
from another (N ENIINER A ttormey after holding a hearing. The Region IIT Regional
Attorney for SSA, Anna Means, contacted Judge Benagh to inform her that she was not
permitied to hold a hearing on this fee increase petition, as such a hearing would be
“contrary to Region 11l policy.”® Judge Benagh also received a written threat of discipline
from Clifford Sturek, the Acting RCALJ, demanding she resolve the petition without a
hearing “based on the record and [her] knowledge and observation of the services provided”
in accordance with SSA’s Hearings, Appeals, and Litigation Law Manual (HALLEX) § I-1-
2-57. However, nothing in this section expressly prohibits an ALJ from holding a heanng
on a fee increase petition.

1I. Extension of Filiﬁg Deadlines for Fee Increase Petitions Conirary to Statute

Judge Benagh also alleges that SSA has promulgated regulations that extend a statutory
15-day deadline for claimant attorneys to file fec increase petitions after a decision on the merits
of the claim. Section 406 states the procedures for attorney’s fees to be paid out of a claimant’s
past-due benefits, which includes the approval of the fee agreement by the Commissioner prior
to a determination of the underlying claim, followed by a notice to the claimant of the amount of
past-due benefits and the maximum attorney fee that may be chargcd Section 406(a)(3)(A)
provides, in part,

The Commissioner of Social Security shall provide by regulation for review of the
amount which would otherwise” be the maximum fee as determined under
paragraph (2) if, within 15 days after receipt of the notice provided [submits a
written request for an increase or decrease of a fee]. [Emphasis added.]

! These case numbers were partially redacted by Judge Benagh.

2 Ms. Means stated in her e~mail that jt is against Region I policy to allow hearings on fée matters because case law
dealing with claimant representative requests for hearings on fee matters holds that these hearings hold “no useful
purpose” and that such hearings are a waste of agency resources. See Thomason v. Schweiker, 692 F.2d 333,337 (4%
Cir. 1982), Copaken v. Sec’y of Health, Education & Welfare, 590 F.2d 729 (8 Cir. 1979). Ms. Means also stated
“Although this case law only addresses a representative’s request for a hearing, I believe the same logic can be
applied to any attempt to schedule a hearing on a fec matter. 1f we allow one hearing on a fee matter, the possibility
of fee hearings being requested in countless other situations {s too great.”



SSA’s own “Notice of Award” letter, sent to thc claimant and the claimant’s

representative, notes this 15-day deadline. However the SSA’s regulations countermand this . - Comment [JTZI] Plcase Sénd us”
statutory requirement. 20 C.F.R. §404.1720 tells claimants and their attorneys: : a copy of the “Notxce of Awand” U
Lefter AE ST

{c) Notice of fee determination, We shall mail to both you and your
representative at your last known address a written notice of what we decide
about the feg. We shall state in the notice . . .

_ (4) That within 30 days of the date of the notice, either you or your
representative may request us to review the fee determination.
(d) Review of fee determination—

(1) Request filed on time. We will review the decision we made about a
fee if either you or your representative files a written request for the review at
one of our offices within 30 days after the date of the notice of the fee
determination, [Emphasis added.] ’

" The SSA’s HALLEX Manual also contains sections apparently inconsistent with §406.
HALLEX §1-1-2-42(A) provides:

When the claimant or representative disagrees with the Social Security
Administration's (SSA's) determination approving or disapproving a fee
agreement, he/she may protest that determination by requesting an
administrative review. The party requesting administrative review must do so
within 15 days of receiving the notice of the determination approving or
disapproving the fee agreement. [Emphasis added]

HALLEX §I-1-2-61(B) says:
A request for administrative review of a fee authorization under the fee petition
process must be filed at one of SSA's offices within 30 days afier the date of

the notice of SSA's initial fee authorization.

If a request is filed more than 30 days after the date of the notice, the requestor
must state in writing why the request was not filed on time. In such cases, SSA
will conduct an administrative review only if it determines that there was good
cause for not filing the request on time. [Emphasis added.)

HALLEX §1-1-2-53(B) says:

1. Representative Eligible for Direct Fee Payment Waives Direct Paymem‘
From Past-Due Benefits

There is no time limit within which a representative must petition.

2. Representative Eligible for Direct Fee Payment Has Not Waived Direct
Payment of a Fee From Past-Due Benefits



To obtain direct payment of all or part of an authorized fee withbeld from title
T1 and/or title XVI past-due benefits, the representative who is eligible for
direct fee payment should file the petition, or a written notice of his/her intent
to petition, within 60 days aftcr the date of the first notice of favorable
decision. [Fmphasis added.]

These multiple, inconsistent deadlines for when claimant attomeys must file petitions for
fees or fee increases appear to contradict §406°s 15-day deadline. According to Judge Benagh,
the SSA “changes HALLEX at will,” including filing deadlines. Judge Benagh herself was
admonished on November 6, 2008, by the SSA for applying a deadline as required by §406, in a
case, CONNMNE where the claimant’s attorney filed a letter of intent for a fee petition more
than one year after the deadline. Judge Benagh estimates that this has occurred in an average of
10 cases per year to which she was assigned, and notes that she has “not seen more than a
handful of timely requests™ in her 18 years as an AL

.  Impreper Allowance of Double-Billing, Billing for Work Already Performed,

Billing for Clerical Services and Travel Expenses, and Materially False
Submissiens by Claimant A tiorneys.

Judge Benagh also alleges that lawyers appearing before her representing claimants have
repeatedly filed materially false petitions for fee increases. These petitions include Cases
, and GEIEP vhere claimant attorneys have double-billed
claimants for work already conducted, for clerical expenses, and for travel expenses. Section
406(a)(1) states:

whenever the Commissioner of Social Security, in any claim before the
Commissioner for benefits under this title, makes a determination favorable to
the claimant, the Commissioner shall, if the claimant was represented by an
attorney in connection with such claim, fix... a reasonable fee to compensate
such attorney for the services pcrfonned by him in connection with such claim.
[Emphasis added.] -

Judge Benagh interprets this provision to mean that the attorney’s fee itself is supposed to
cover work performed by secretaries, paralegals, and administrative staff, noting the statute itself
does not provide separately for SSA to pay “expenses” or “costs” related to a claim.”  Section
406(b)(2) also provides that “any attorney who charges, demands, receives, or collects for
services rendered in connection with proceedings before a court frendering a favorable judgment
to a plaintiff] any amount in excess of that allowed by the court thereunder shall be guﬂty ofa
misdemeanor.”

Additionally, Judge Benagh claims that in KN, there was a fee increase petition
where employees of —, a firm representing a claimant before her, apparently
forged the signatures of attorneys no longer working for the firm on claim documents, as well as

3 See also Missouri v. Jenkins, 491 U.S. 274, 285(1989) (holding that attorney’s fees should take into account the
contributions of paralegals, secretaries, and other support staff).



double-billing a claimant. In NN, the attorney from AN submiticd a foe
increase petition that falsely claimed a firm attormey “dictated” a decision to Judge Benagh. This
was the same case where Judge Benagh denied the fee petition, only tobe overruled by the
RCALJ and given a wntten admomtlon

Section 408(3) imposes penalties upon any person who

(3) at any time makes or causes to be made any false statement or
representation of a material fact for use in determining rights to payment
under this title; or

{4) having knowledge of the occurrence of any event affecting (1) his initial

" or continued right to any payment under this title, or (2) the initial or
continued right to any payment of any other individual in whose behalf he
has applied for or is receiving such payment, conceals or fails to disclose
such event with an intent fraudulently to secure payment either in a greater
amount than is due or when no payment is authorized.

Judge Benagh reports that(SNEY continues to represent claimants before the
SSA. )

In another example involving representation by attorneys working for

attorney elicited perjury from a witness, withheld evidence, and filed false
evidence about a claimant’s disability. Although Judge Benagh could not recall the fils number,
she did recall that the attorney had taken testimony under oath from her client that there had
never been a functional capacity evaluation in her case. Judge Benagh, however, subpocnaed
records from the claimant’s private disability carrier, which included a functional capacity
evaluation, as well as the records of the carrier’s private investigator contradicting the findings of
the evaluation, as well as records showing that the carrier was taking action to cut off disability
benefits to the claimant. In another example, Case A***##299%, an attomey,_ of
withheld evidence adverse to the claimant he was representing,
which was referenced in other documents. Judge Benagh repeatedly requested thal
produce the evidence, but (NN denied on the record that it was in his possession or in
possession of the firm that bad represented the claimant in 2 worker’s compensation claim. After
months of delay, Judge Benagh tol to produce the document or she would call a
conference between the head of, and the firm that had handled the
. worker’s compensation claim. Shortly before the deadlinc— sent the document. Not only
were neither of these attorneys disciplined to Judge Benagh’s knowledge, Judge Benagh herself
received & formal reprimand for finding that this attempt to withhold the document weighed
against the credibility of the claimant.

{Comment. [JTZZ] Pieasc ovide

Gase, if you bave acoess 16 it

Comment [JTZ3] Please prowde"_f- .

us with the letter of reprirand you i
trecewed int this,ca i




IV. Restrictions on the Ability of SSA ALYs to Rgport Professional Misconduct Bv
Claimant A ttorneys to State Bars As Reguired By State Rules of Professional
Conduct

Finally, Judge Benagh alleges that SSA prohibits ALI’s from disclosing misconduct by -
claimant attorneys to state bar assomanons, pursuant to a duty required of all lawyers by state
rules of professional conduct.* The SSA requires information about attorney misconduct to be
sent through the Hearing Office Management Team (HHOMT), which then passes the allegation
up to the Regional Chief Admiristrative Law Judge, and then to the SSA Office of General
Counsel (OGC). Judge Benagh is unaware of any action taken by SSA that would restrict or
disqualify a lawyer from practice before the SSA, even though SSA has the authority under §406
to refuse to recognize or disqualify an attomey who has violated SSA rules and regulations on
claimant representation. In particular, Judge Benagh does not believe that any disciplinary action
has been taken on the cases from (NP cntioned above involving overbilling and
material misrepresentation (KNS MNNEN (GNP, o P’ = these
attorneys continue to represent claimants before SSA. The SSA specifically prohibits ALJ’s from’
reporting attorney misconduct to state bars on the basis of the Privacy Act, 5 U.S.C. §552a, as
well as §1106 of the Social Security Act (42 U, S C. §1306). The relevant directive is codified in
HALLEX §1-1-1- SO(A), which states

Staff must not report suspected violations to the alleged violator's State bar
association or other officials. . . If the Commnissioner suspends or disqualifies
a representative after appropriate notice and opportunity for a hearing, the
Office of the General Counsel (OGC) will iriform relevant State courts and
bars of the sanction imposed.

Due to the Jack of SSA and HOMT actions on her reports of attorney misconduct in the
cases described above, Judge Benagh concludes that current SSA internal procedures for
investigating attorney misconduct and overbilling are inadequate. Judge Benagh states that SSA,
in practice, is not acting upon reports of attorney misconduct submitted to HOMT and OGC. She
claims that allowing SSA ALJ’s to directly report attorney misconduct to state bar associations
would better protect Social Security claimants from having to pay excessive fees out of their
legally-entitled past due benefits, would deter attorney misconduct before the SSA itself, and
prevent the potential waste of millions of dollars in claimant benefits. We note that SSA’s
Trispector General has previously investigated SSA’s system for tracking attomeys who have
been suspended or disqualified from representing claimants before the SSA, and found that SSA
needed new screening procedures to proactively match representative data against outside

*Ses, e.g. D.C. Rules of Prof’l Conduct R. 8.3(z) A lawyer who knows that another lawyer has committed a
violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty,
trustworthiness, or fitness as a lawyer in other respects, shall inform the appropriate professional amhomy M), ABA
Model Rules of Prof”l Conduct R. 8.3(a) (same).

? Judge Benagh informs us that the SSA told the Wali Street Journa! in December of 2011 that Binder & Binder was |
under investigation for forging the signatures of ex-enployees, but she is unaware of any SSA efforts to sanction or
disqualify the firm or its employees from representing claimants before SSA. See Damian Paletta and Dionne
Searcey, Two Lawyers Strike Gold in U.S, Disability System, Wall St. J., December 22, 2011, at Al.




information to detect disqualified attorneys and representatives.” We also note that Judge
Benagh is not the only SSA ALJ who has spoken out about attorney misconduct before SSA in
disability claims cases.”

% See Social Security Administration, Office of the Inspector General, A-12-07-17057, Claimant Representatives
Barred From Practicing Before the Social Security Administration (September 2007).

7 The Hon. Drew A. Swank, an ALY at the SSA’s Richmond, Virginia, ODAR office recently published a law
review article calling upon SSA to allow ALJ’s to refer suspected misconduct directly to state bars. See Drew A.
Swank, The Social Security Administration’s Condoring Of and Colluding With Atterney Misconduct, 64 Admin. L.
Rev. 507 (2012).
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exmBIT LisT RE CAsE oF PN
EXHIBIT A July, 2004, Petition of ([ N EEENENGD

BACKGROUND EXHIBITS
EXHIBIT B June, 2003, Appeals Council Order Remanding the Case

EXHIBIT C January, 2004, Favorable Decision On-The-Record of Judge Benagh,
including Approval of Fee Agreement

FEE PETITION EXHIBITS

ExHIBIT D April, 2004, [ R qvest to Vacate the Fee Agreement
Approval : '

EXHIBIT E April, 2004, Judge Benagh’s Order Denying the Request to Vacate

EXHIBIT F May, 2004, (] A pp<a! to Judge Cristaudo, Regional Chief
Administrative Law Judge, of Judge Benagh’s Order (Exh. E)

EXHIBIT G November, 2004, Judge Cristaudo’s Order to Judge Benagh Directing
Consideration of - Fee Petition and - April, 2005, Follow-up Letter to

Judge Benagh

EXHIBIT H May, 2006, Judge Benagh’s Unsuccessful Attempt to Refer the Fee Petition
to Judge Bede, Acting Regional Chief Administrative Law Judge

EXHIBIT I October, 2006, Analysis of Virgilio Bajo, Program Analyst, of Problems
with Fee Petition for Judge Banks, DC Hearing Office Chief Administrative Law Judge
(double-billing,late filing, probable false statements, recommending a fee of $2,949)

EXHIBIT J May, 2008, Judge Benagh’s Order Approving a Fee of $1,179.63.

EXHIBIT K July, 2008, ([ rpea! of Judge Benagh’s 2008 Fee Order, inter
alia, referencing HALLEX 1-12-53, amended during the pendency of the Fee Petition, as

authority to charge for work of clerical staff

EXHIBIT L November, 2008, Judge Bank’s Counseling Letter to Judge Benagh,
admonishing her for, inter alia, using a incorrect form, for stating that there is a deadline
for filing fee petitions, for attempting to refer the petition to the Regional Chief Judge, for
~ using a bold font, for coming close to accusin of fraud, for not using a more
appropriate hourly rate, for criticizing | for comparing the hours of work
claimed by -with the hours of work the agency expects a judge to spend ona -




case, and, lasting, for stating that staff members to ﬁot propose fees to v}an administraﬁve ‘
law judge, although Mr. Bajo had done so, and sent the proposal to Judge Banks

EXHIBIT M Deccjmber, 2008, Grievance of Jﬁdge Benagh and Association of
- Administrative Law Judges Requesting that the Counseling Letter Be Withdrawn

EXHIBIT N March, 2009, Judge Bede’s Authorization of a Total Fee of $10,079 to .
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July 13,2004

Honorable Frank Cristaudo

Regional Chief Administrative Law Judge
Office of Hearings and Appeals

Social Security Administration

300 Spring Garden Street, 4 Floor

P.O. Box 13496

Philadelphia. PA 19101

ATTN: FEE PETITION UNIT

Dear Judge Cristaudo

As noted in my previous letter dated May 21, 2004, enclosed herein please find my Petition to
Obtain Approval of a Fee for representing the above-named claimant before the Social Security
Administration with regard to a claim for disability beneﬁts For your reference, I have enclosed
a copy of my letter dated May 21, 2004 .

Said Fee Petition is in the sum of $10,079.00, which is 25% of the past due benefits awarded the
claimant pursuant to the Award Certificate previously forwarded to this office.

Kindly proceed in processing said request for approval of a fee. Please forward the undersigned,
as attorney, Authorization to €harge and Receive a Fee as soon as possible. Please note that a

copy of this petition has been forwarded to the claimant.

Thank you for your courtesy and cooperation.

Sincerely,

Enc.
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iMPORTANT
INFORMATION
ON REVERSE SIDE

o ewew v v AN AFPROVAL OF A FEE FOR REPRESENTING A

CLAIMANT BEFORE THE SOCIAL SECURITY ADMINISTRATION

PAPERWORK/PRIVACY ACT NOTICE: Your response to this request is voluntary, but the Social Securit
Administration may not approve any fee unless it receives the information this form requests. The Administration wi?ll
use the information to determine a fair value for services you rendered to the claimant named below, as provided in
section 206 of the Social Security Act (42 U.S.C. 406).

v

equest approval to charge a fee of Fee $10,079.00 {Show the dollar amount)

for services perforrried as the re.presentatiVe o] MF’SW P*
My Services Began: _12 /_13 /00 = R
Month Day Year , Type(s) of Cl%ME 1T
My Services Ended: 4 /27 /04

Enter the name and the Social Security number of the person on whaose Social Security record the claim is basii

1. [Ttemize on a separate page or pages the services you rendered before the Social Security Administration (SSA).
) List each meeting, conference, item of correspondence, telephone call, and other activity in which you
engaged, such as research, preparation of a brief, attendance at a hearing, travel, etc., related to your

services as representative in this case. .
Attach to this petition-the list showing the dates, the descriptions of each service, the actual time spent in

each, and the total hours. . .
2. | Have you and your siient entered into a fee agreement for services before SSA? If |

“yes,” please specify the amount on which you agreed, 25% PAST DUE : m ves [ no
and attach a copy of the agreement to this petition. BENEFITS $10,079.00 and D See attached

3. | (a) Have you received, or do you expect to receive, any payment toward your fee from D YES N
any source other than from funds which SSA may be withholding for fee payment? @ O
{b} g%ggegdc?gwgrt?/phac;}%;%taOt;uysgt&rfg:grow account any amount of money you D YES m NO
If “yes" to either or both of the above, please specify the source(s) and the amount(s).
Source: » $
Source: . $

Note: If you receive payment(s} after submitting this patition, but before the SSA approves a fee, you have an
affirmative duty to notify the SSA aoffice _to which you are sending this petition.
Have you received, or do vou expect to receive, reimbursement for expenses you incurred? D YES m
If "yes," please itemize your expenses and the amounts on a separate page. NO

5. | Did you render any services relating to this matter before any State or Federal court? If “yes,” D YES m NO
what fee did you or will you charge for services in connection with the court proceedings? s

Please attach a copy of the court order if the court has approved a fee.

I certify that the information above, and on the attachment(s), is true and correct to the best of my knowledge and
belief. | also certify that | have furnished a copy of this petition and the attachment{s) to the personi(s) for whom |
performed the services. | understand that failure to comply with Social Security laws and regulations pertaining to
'epresentaﬁog n’:ay result in suspension or disqualification from practice before SSA, the imposition of criminal
enalties, or both. '

Signature of Representative . | Date . Ad
97/12/2004

"I Telephone No. and Area Code
(631) 271-6278

‘Note: The following is optional. However, SSA can consider your fee petition more promptly if your client knows and
- already agrees with the amount you are requesting.] '

Firm with ‘which associated, if any

| undegstand_that 1 do not have to sign this petition or request. It is my right to.disagree with the amount of the fee requested or
any information given and to ask more questions about the information given in this request (as explained on the reverse side of
this form). | have marked my choice below. S

] | agree with the $ ___ _ fee which my representative is asking to charge and collect. By signing this
request, | am not giving up my right to disagree later with the total fee amount the Social Security Administration
authorizes my. representative to charge and collect.

] I do not agree with the requested fee or other information given here, or | need more time. | understand | must
call, visit, or write to SSA within 20 days if | have questions or if | disagree with the fee requested or any
information shown (as explained on the reverse sides of this form).

igr~*ure of Claimant Date

; yal

3 s (include Zip Code) | Telephone No. and Arei iibde

rm SSA-1560-U4 (7-2000) EF (7-2000) E /
' , =1

:stroy Prior Editions



15 PAGRIL.

0 OBTAIN APPROVAL OF A FEE FOR SERVICES RENDERED

‘kInltlal telephone consultatlon w1thccla1mant : "n/¢<f5ﬂ~5

‘ Inltlal rev1ew of case, rev1ew of all papers notes made for Tl et

;12/14 Preparation’of‘fiie, necessary offlce forms completed '( Qﬂ: -»hrsffi*

12/29 Correspondence w1th SSA- re-krepresentatlon, forms, forms to S
”clalmant medlcals ¢ : i G : o023/ 4shes

2001

1/5 Correspondence with

1/5 Correspondence with Prince Hosp. = .~ .. . % . 1/2hr.
1/5 Correspondence with Dr. Bene - S e 1/2 hr.
1/5 Correspondence‘wrrnfbr,‘Makki Sl B ) i 1/2 hr.

1/5 Correspondence with Dr. Gaskins . T N L o 1/2 hr.

1/19’Communication witHLC1aimant~reA¢Mé;£éai§LFﬁr Yg*l'~ UL 14 B
5 correspondence w1th clalmant re: fee for medlcals TR e 2 Y

2/5 Rev1ew of medlcals from Dr.,Bune ;V;i;(“fifsh cﬂaf, ,' 1

174

2/12 Communlcatlon w1th clalmant re

2/12 Rev1ew of clalmant s e/r

2/28 Communlcatlon w1th clalmant re.rde iaf}%fd¥h§%g  ‘f;; _;4f4 : 1/2 hr°:v;uf

1/4 hr.

3/6 Communlcatlon w1th SSA re. documentsT7e v
3/16 Communlcatlon w1th clalmant re: ¢ e*iyéaﬁfg;fféil
4/16 Prepared heer;ngvreq;’rev1ew forns, ﬁﬁ/@£§8iéﬁf£¢'$SA fi*‘wll) hr,il*
4/24:Correspondenc‘esv‘éiﬁnsDr.-Bone.1 (’.37 ”ffJMV'§‘1  ; ' .»vu’ ’ llé:hr;
1/24eéérfes§5ﬁden¢¢v&ith'Washihgécn'ﬁdsﬁg S 1 . 1/2 nr.
l/24,correspondence}w1th Prlnce Hosp  f ‘ ;i n:;-' 41/2;h£;

. " 'q Ccorrespondence w1th D Bone s TR T 1/2 hr.

R Correspondence with Dr. Gaskins: ) i SR 1/2ﬂhr.

,}?*



PETITION TO OBTAIN APPROVAL OF A FEB FOR- SERVICES RE “ERED; g

2001
3/10
5/10
6/8
6/12
6/19
6/28
"7/6;
7/6
7/6
7/6
7/11
7/11
23
!//25
7/25
2/27
c8/31
8/30
9/20
10/4

10/4

con t
Correspondence w1th Washlngton Hosp

Correspondence~w1th Prlnce Hosp.

Review of medicals from Washington Hosp.

Review of medicals from Dr. Boné

Correspondence with SSA re: submission of medicals
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SOCIAL SECURITY ADMINISTRATION
OFFICE OF HEARINGS AND APPEALS

AFFIRMATIONAND ORDER OF APPEALS COUNCIL
REMANDING CASE TO ADMINISTRATIVE LAW JUDGE
In the mse of _ | g v, Claim fof,

Period of Disability i
Disability Insurance Benefits

(Wage Eamer)(Leave blank if same as above) ~ (Social Security Nﬁmber)

The Administrative Law Judge issued a decision on August 16, 2002 finding the claimant
disabled for the period beginning February 27, 2000 and ending July 1, 2001 The
claimant has asked the Appeals Council to review this decision. -

The Appeals Council affirms the Administrative Law Judge’s finding that the claimant
was disabled beginning February 27,2000, The Council grants the request for review
under the substantial evidence provision of the Social Security Administration
regulations (20 CFR 404.970). Under the authority of 20 CFR 404.977, the Appeals
Council vacates the hearing decxslon only with respect to the issue of disability after
July 1, 2001, and remands this case to an Administrative Law Judge for resolution of the

following issues -during that period:

o The hearing decision indicates, Finding No. 4, that the claimant’s subjective
complaints for the period February 27, 2000- July 1, 2001 are generally
credible. For the period after July 1, 2001, only a bnef reference 1s made
regarding his sub)ectwe complaints (decision, page 3) noting that the
claimant had complaints of extreme fatigue and pain; but due to medical
improvement there was no evidence of recurrent dlagnoms The decision
‘also indicated the claimant’s testimony of his activities was consistent with
his established capacity - for medzum work (dec1§19n pages 3-4). In fact, the .
claimant- testified —at ‘the ‘hedtirig " hé ¢ould stand for 20 minutes, sit for 35
minutes and walk up to two and a half blocks. The claimant also testified
to continued bouts of extreme fatigue. This is not consistent with
performing medium work eight-hours a day, five days a week. Further
evaluation of the claimant’s symptoms is necessary.

Upon remand, the Administrative Law Judge will, for the pertinent period:

3



o Further evaluate the clamlant s SIlbjBCthé complalnts and pI pnigie faftlonale :
in accordance w1th the - dlsabxhty regulanons pertaining to 'aluatxon of
'symptorns (20 CFR 404.1529) and Socwd Secunty Ruhng 96 7p

°o Further evaluate the 1ssue of medlcal nnprovement and«;
: con51derat10n to the claimant’s maximum residual functxonal capacny,
‘ ernployxng an appropriate rationale with specific references to evidence of
record in support - of: the assessed hrmtatlons (20 CFR 404 1545 and Socml
: Secunty Ruhng 96 8p) 5 o i i

‘APPEALS :lc‘oUNCIL"

Mark E Mﬂett :
Admimstratwe Appeals Judge

B

"(;Adelalde Edelson L o
;‘:Admlmstratlve Appeals Judge ’

- ,Date:_ﬁ v
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12/23/2003 .

z Washlngton,

Admlnlstratlve Law Judge
WASHINGTON HO

8th Floor i

820, Flrst Street N.E.

DC. 20002

(5029) |7
, K &[4 Forwarded for further

Servicing Hearing Office Code:

5029

TRANSMITTAL OF DECISION OR DISMISSAL BY OHA |Date:
TO: Claims Processing Component
Mid-Atlantic PSC
' SSA, Disability Rev. Sect. 7402 |———— o = o _
P.O. Box 2857 Cross Reference Name:. ,
Philadelphia, PA 19122 L SR » T
‘:” 1 X-Ref SSN:
_ FROM: - CHRISTINE P. BENAGH (1833) _Date of 'Bi"r[th':_l. -

v*fFon OHA' HQ USE ONLY..

: actlon to Process1ng
, Center or SSO below:

PrOcessing HO Tel #:

(202)523-0408"

iCleimS‘Folder(s) attached:

AETACHMENTS- )[] PI;u[]“§SIH_[]:SSI '[]”HI; :
DECISION | oo ﬁéNiéEédN'fff“NotfRéViéﬁéarr
Clalm Folder: DI - . : - il
| | | sbtnen | fiieiarel.  varer i

_REMARKS: -

4FURTHER ACTION NECESSARY TO EFFECTUATE DECISION e WS -

ATTORNEY,REPRESENTATION -- “FEE AGREEMENT%AP?ROVED.

Form HA-5051-0U3

(01/86) StapleﬁOriginal to outside of Claims File;

1st copy to HO File; 2nd copy to SSO (discard in Foreign Claims) .
Accompanying memoranda addressed to a Processing Center or HQ, OHA

should be stapled over the form.




//Rf\\* SOCIAL SECURITY ADMINISTRATION

llll!H

' If You stagree Wlﬂl The Deéismn

-How to Flle an Appeal

Ofﬁce of Heanngs and Appeals

.Umon Center, Plaza o .

870 Prrst Street, NE, 8th Floor e
| Washmgton DC 70002 4205

2 Date

AN vi»za’a«_

OF DECISION FULLY FAVORABLE

jour case, Please read thlS nonce andgthe dec1sxon Oy

Thls Decrsxon is Fully Favorable To. You

Another off ice w111 process the dec1sron and send you a letter about your beneﬁts Your local ,
Soc1a1 S"’ unty oﬁﬁce or. another may first ask you for rnore mfonnanon If you do not hear - " L
any‘thlng 'for 60 days contact your local ofﬁce : w €

If you drsagree W1th rny de01310n you may ﬁle an appeal thh the Appeals Councxl

To. ﬁle an appeal you or your representatwe rf you choose to appomt one rnust request the '( A
Appeals Council to review:the decision. You must make the request n wnung You may use gy

our Request for Review form, HA 570 orwrite a Ietter

: You may f le your request at any local Somal Secunty ofﬁce ora hearmg office. You may
also mail your request right to the Appeals Couneﬂ Office of Heanngs and Appeals

5107 Leesburg Pike, Falls Church, VA 22041 3255. Please put the SOClal Secunty number -

shown above on any appeal youfile.

Tlme to‘Flle an Appeal"f

To f e an appeal, you must ﬁle your request for 1ev1ew wrthln 60 days from the date you get
thlS nouce ' '

The Appeals Councrl assumes you got the notice 5 days after the date shown above unless:
you show you did not get it within the 5- day period. The Council will dismiss a late request
unless you show you had a good reason for not ﬁ mo iton trrne :

‘See Next Page - ' v
1



, Ti"xﬁé i({ ’Su'b"':mit‘ N éw Evidedéé ,

You should suomlt any new EVIENCE yOu W1sn ™ tne Appeals Louncu to consmer With your
request for rev1ew . g , , g T

How an Appeal Works

Our regula‘nons state the rules the Appeals Counml apphes to deolde when a.nd how to revxew(
a case. These rules appear 1n the Code of F ederal Regulanons TltIe 70 Chapter lII ;
= 'ﬁPart 404 (Subpart J) U ; & o

é Requesung re v1ew places the entlre record 'of your case7before the Counc1l Revrew can make :
aﬂY part of my dec1sxon more or less favorable or unfavorable to you e o

On. review, the C‘ouncrl may 1tself cons1der the 1ssues and de01de your case The Councﬂ may s
also send it back to an Adnumstratlve Law ] udge for a new decmon . '

If No' Appeal and No Appeals COHllCll Revxew

If you do not appea] and the Councﬂ does not rewew my decrsxon on 1ts own rnotlon you w1ll<- e
not have a rightto court rev1ew My decmnn w1ll be a ﬂnal decmon that can be changed '

' only under specral rules

New Apphcatlon

thh1n 60 days o

See Next Page ' ~ 4 :
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K If You Have Any Quesnons

lf you have any quesnons you may call wnfe or v131t any bocml beounty oij:tce 11 you V1s1t
an ofﬁce please bring. thlS not;ce and dec151on W1th you The telephone number. of the. Iocal




SOCIAL SECURITY ADMINISTRATION _

“Utlice ot | Hearxncrs,and' Appeals®

| ORDER 3,

Pemod of Dlsab1hry and
D1sab111ty Insuranee Beneﬁts

(Claimant)

fg il

 (Wage Eamer) ; (Sdei‘a‘l“fs%curity Nurber)
I approve the fee agreement between the claunant and ms representanve subJ ect to the condition
that the. clalm results in past- due benefits. ;

My determmanon is limited-to Whether the fee ag1 eement meets the statutmy conditions for
_approval and is not otherwise excepted I nelther approve nor dlsapprove any other aspect of the j
agreement. Y : :

| // ~7" (/CHRISTINE S BENAGH
o, Adrmmstratlve Law Judge A
Nz

. Date




| ‘SOCIAL SECUR_[TY ADMINISTRATION
‘ Ofﬁce of Hearmgs and Appeals

DECISION

'INTHECASEOE = CLAIM FOR Sk

Penod of Dlsabxhty and
- Dzsabﬂxty Insu an

 (Wage Bamen)

the clar :

request fo

Regulatior - v

vacated the hearmg decxsxon only thh respect to the issue of dzsablhty after July l, 2001 and
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rernanded the case toan Adrmmstratrve Law Judge for resolutron ofi 1ssues dunng that period.
Upon remand the Admtmsu atrve Law Judge would 1ssue a new decrsron on the issue of

dlsabthty since July 1, 2001

VAﬁer revrewmg the documentary evrdence the Admnustrattve Law Iudge concludes that a fully e
favorable decision can be issued without the necessrty of a hearmg The clarmant 1S represented 5

by

The 1ssues to be decrded in this case are whether the clannant contmued to be: drsabled after
July 1, 2001, ‘and. whether he. continues to be entitled to a Penod(of Qrsabrhty under Sectlon
216(1) and to Dlsablhty Insurance Beneﬁts under 223(a) of ial Secunty Act

EVALUATION OF THE EVID NCE

After a thorough evaluatlon of the enttre record the Adrmmstratrve Law J udge concludes that ‘
the claimant has been disabled since Pebruary 27 2000 and contmumg The clarrnant meetsthe =
lnsured status: requxrements of the Social Secunty Act throuch December 31,2005. The claimant-
~has not engaged in any substanual gainful activity since the dtsabthty onset date. Earmnos

acqurred after the alleged onset date are short-term drsabrhty payments

AlthouUh the claimant has 1mpa.uments whrch are consrdered 10 be severe " they are not
attended, singly orin combination, with the specrﬁc chmcal signs ‘and dragnosttc findings L
required to meet or equal the requrrements set forth in the Llstmg of Imparrments Appendrx 1 to

Subpart P, 20 CF. R. Part 404.

A detenmnatron in this case. cannot be based on medrcal consrderatrons alone Therefore, it is
necessary to proceed to steps four and five of the sequennal evaluatron Steps four and five
require a determination of whether the clarmant has, during t the time at issue, retained the
residual functronal capacity to perforrn past relevant work, and 1f not, to perforrn other work
existing in srgmﬁcant numbers in the national economy consistent with the claimant's age,
educatton and past work: experrence In order to make these determmatrons it is necessary to
assess the claimant's mental and physrcal residual functronal capacity. Residual functional
’capacrty is what the clarmant can strll do desplte hrmtattons due to the 1rnpa1rrnents

The claimant was born on -and is currently ‘years-old He has an eleventh
grade educatron and past work as a rail operator.

~ In October 1999, the claimant notrced lumps forming on the right side of his neck subsequentl
increasing in size. He was evaluated and treated in January, but eventually stopped working late
February 2000. The claimant was diagnosed with extrathyrord mass and hyperthyroidism, and
CT scans of his neck and chest revealed adenopathy. In March 2000, a CT scan of his lymph
nodes revealed Stage IA lymphocyte depleted Hodgkm disease. The claimant was referred to
oncologrst Dr. Melvin Gaskins for treatment whrch consisted of six cycles of chemotherapy,
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lastrng through November 2000. Durmg treatment frorn Dr. Gaskms, the. clarmant also

underwent portable catheter insertion with Dr, William in May 2000 After SIX months of |
: _chemotherapy, a September ?_OOO CT scan of the clannant’s neck revealed reductron inthe s srze of S T‘: ¥
-lymph nodeés since February. However a few chmcally srgmf cant Iyrnph nodes remamed and a4

CT scan of the pelvrs revealed. apparent soft tissue mass increased since February 2000 Prob‘ ,ss e

notes: from Dr: Gaskins shows the claimant experrenced loss of appetite, subsequent wel ght loss G
dyspnea on exemon and depleted unrnune system Exhrbrts 6F, 7F 14F SRR M e

In December 2000 Dr George Bone a treattng physrcran srnce Apnl 2000 requested a repeat i
CT neck scam, revealrno ﬁndrngs unchanged since. September 2000: However in a multiple L
. rrnpatrment questionnaire dated J anuary 2001 he opmed that the clarmant Was not capable of X
perforrmng sedentary work w1th bllateral arm reaching and env ental hmltatrons glven the das
- combined effect of neck cancer, hrstory of CS and L4-5 disc hermatton and effects of e

'chemotherapy However, results of a PET scan in January 2001 revealed no evrdence of rcsrdu_l oy

Cor recurrent Hodgkin disease; results ofa report from Dr

. William Snyder in March 2001 shows .

- the claimant reported he felt great ‘and had a normal ap tite, and a follow-up exammatron by Dr. |

Gaskrns in July 2001-was unremarkable except for occasronal coughmg Subsequently, '
J anuary 2002, a repeat CT neck scan revealed a few. enlarged nymph nodes decreased in size
since the last report: However, repeat CT scans of the chest abdorncn and neck revealed no . .

srgmﬁcant changes Exhrblts 10F, 12F, 16F..

In addition to chemotherapy and catheter msertron the clarmant began radratron therapy under

the dlrectlon of Dr. Matthew Snyder in-January 2001. Upon completron three months later, the
claimant reported his appetite was normal he felt great and hrs exarmnatron was unremarkable T

Ex_hrbrt 12F.

At the prior heann , the clarmant testrﬁed he worked asa track equrprnent operator for 27 years, :t .

with cancer: He described his job dutres 4

stopping in FebruarnyOOO after berng dragn‘

" involved burldrng and rnamtalnmg subway systerns 1nclud1ng lrﬁlng tires, using and cuttmg il

Jacks and. operatmg rnachrnery He testified since ‘his alleged onset date ‘he felt trred and
listless, lost 40 pounds; had a very sttff back, and expenenced darly m spasms, more onthe
right, neck tmghng, and leg weakness Since March 2001, he added that his neck dlscomfon
radiated to the right side of his j jaw. He stated that his cancer was. currently in‘remission, and he
took no medrcatron for: hrsipam However he took medlcatron for asthma and had not had the
catheter removed Het if; s tandin

to 35 rmnutes hftmg up.to 25 pounds and walkmg up to'2+l/2 blocksf He descnbed that he
sometrmes "just don't feel like working". Otherwise; he testified that his typrcal day was spent
hstenmg to the radio, readrng alot of articles, cookmo two times per Weelc dustmg, washm<I
dishes, vacuuming, and grocery shopprng He stated. he also could trim hedges around his yard
and dnve up to 15 rrnles He stated that his sleep varied, due to his pain.” _

The clalmant has the resrdua functional capacrty perform the exertronal demands of sedentary
work, or work which is generally performed while sitting and does not require lifting in excess of
ten pounds. ‘The clalrnant experiences debrhtatrng fatigue. He can occasronally feel and finger.
He must avoid more than occasional exposure to chemicals, dust, ﬁJrnes chemicals, humidity
and temperature extremes, heights, moving machinery, noise, and v1bratron

up to 20 minutes; sittingup
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In accordance with Soeral Securlty Ruhng 96- 6p, the AdrmmstratrvetLaw Iudge has eonsrdered
the administrative ﬁndmgs of fact made by the. State ¢ agency medrcal physrcxaog and other o
’consultants These optmons are outdated New medical evrdenee from "th reating source is
given more weight than the. State Agency The treating physrcran opinion that the clatmant
continues to be drsabled subsequent to July 1, 2001 is glven*control g*_Wergh J:he State g o
agenoy cortsulta.nts failed to consider the combmed effect of aH of the clarmant s trnpatrments as
requrred by the regulatrons especrally fatigue. & Y T

The clarmant s 1mpa1rments could reasonably be expected to produce hrs subjecttye symptoms
The claimant is credible becatise his SUb_]CCtIVC symptoms are gen aﬂy consrstent'wtth the
longltudmal record of ObjCCtIVC evrdence chmcal observatron, complamts and treatment The
elarmant ¢annot perform his past relevant work. el 5 : FRE S e

Smce the clarmant oannot perform past relevant work the burden shifts to the Comrmssroner to
show: that there are other jobsexisting in 31gmﬁcant numbers that the. clarmant can perform
consistent Vv‘lth the medically deterrmnable 1mparrments age, educatron and work experience.
The claimant was A years-old (closely approaehrng advanced ¢ ge”‘f’m at issue here, and is
now .’years~old (advanced age, ). The elarrnant hasa hrgh school educatxon The
claimant’s past relevant work of over: 25 years as a rail operator was performed at a very heavy
level of exertton The clalmant does not have skﬂls whrch ar ’transferable to sedentary work.

The Commiissioner has promul gated Medteal Vocatronal Rules found in Appendrx 2, Subpart P,
Social Seeumy Regulatrons No. 4 Whlch take into account the cla.unants age; education, work
experience and residual ﬁmcttonal capacn:y Therefo , using the framework of Medreal—
Vocational Rule 201.14 Appendrx 2, Subpa.rt»P Regulatrons No. 4 the. Admmlstratlve Law Judge.
finds that the number of jobs the clatmant is able ta perfor educed to. fewer than srgruﬁcant ;
numbers The clalrnant has been drsabled wrthm the: meam ng of the Socral Secunty Act and

' Regulatrons smce February 27, 2002 and contmumcr

w

: After consrderatlon of the entlre record the Admrmstratwe Law J udge makes the followmg
fmdmgs : : , P

1. The claimant has not enoaged in any substantral garnful actrvrty since the drsabrhty
onset date. , v
2. The claimant's impairments Wthh are consrdered to be “severe” under the Social

Security Act are as follows Hodckm S Lymphoma
3. The claimant's impairments do not, singly or in comblnanon meet or equal in

severity the appropriate. medical findings' contamed in 20 CFR Part 404, Appendix 1
to Subpart P (Listing of Impairments).

16
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11,

R The clal_mant has the resxdual functtonal capamty to perform t
sof sedentary work or work Wmch is generally performed w}ule‘snt'ng and does no' :
,:_"reqmre hftmg m excess of ten pounds ¢ 4 Barars

. The clmmant is: unable to perform h.lS past relevan work

~ and i{s now .—years old (advanced age, .),.
,&‘j‘educatton el '

“The clalmant has. been under a dtsablhty as deﬁned by the Somal Secu.nty Actand. .

o PageSofs

'The clalmant s alleoatlons are credtble

: *xerttonal demands

The clatmant was ’-years—old (closely appro , at;iﬁsu‘e;.

are no _]ObS ex1st1ng i
based. upon the framewo" ' of Medtcal

‘»Vc}canonat Rule 201 14

The clzumant meets the dlsabthty msured status requtrements of the Somal Secunty
Act on the date chsablhty began and through Decembe 7 : 005 ]

Regulattons smce February 27 2000 and contmumg

DECISI@N

Based on the Tltle II apphcatton protectwely” ﬁIed on June 29 2000; the clmmant is entttled to §
a Penod of Dzsabthty beommng Fi ebruary 27: 2000 and to Dlsabxhty Insurance Benef ts under _
Sectlons 216(1) and 223, respectwely, of the Social Secunty Act N ,

) ,L’CHRISTINE P) BENAGH
B -Admtmstratlve Law Judge
AN 2_,7. 258!1
Date

fa
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| -

April 27, 2004

VIA FACSIMILE (202) 408-8995

Honorable Christine P. Benagh
Administrative Law Judge
Office of Hearings and Appeals
Union Center, Plaza Il v

§20 First Street, NE, 8" Floor -
Washington, DC 20002-4205

RE: P S, SSN:
Dear Judge Benagh:

This office received a Fully Favorable decision you issucd on Ja.nué_ry 27, 20‘03, wherein you
approved the fee agreement on a claim, which we will pgesent for fee petition. I have enclosed

the decision for your review. We ask that you withdraw your approval of a fee agreement so that
this office can submit a petition for attorney fees. o

consideration.
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NN ' : . ‘
“///%\\* S | |
”m“ Social Security Administration ‘Office of Hearings and Appeals

/VISTYJ"

Union Center Plaza II, 8" Floor
820 First Street, N.E.
Washington, D.C. 20002
Telephone: (202) 523-0408
Facsimile: (202) 408-8995

April 27, 2004-04-27

I will not withdraw my order.
do so, especially as my decision turned only upon.
which the case was

reason why I should

‘You have stated no
the issue of

continuing disability, which was not the point on
remanded. Judge Taggart’s earlier decision was partially favorable,

entitling you to a full fee at that.time. You toock no action to
inform me that you did not wish action upon the fee agreement in
evidence at all times while the case was before the Office of
Hearings and Appedls. You have not informed your client of your
intent to seek a fee above the regulatory maximum available for a fee
agreement. No new evidence was offered and no hearing was held on
remand. The fee agreement was in evidence and not withdrawn after
the Appeals Council remand on a single point, i.e., whether_the first
decision adequately addressed the subjective complalnts of

(standard issue before the Bppeals Council, requiring little to
pursue the appeal). I see no basis for authorizing fees above those

available under the fee agreement regulations.

You may consider this decision final and appeal 1s to the Regional
Chief Administrative Law Judge for Region III, '
300 Spring Garden, 4" Floor,

Judge Frank Cristaudo,
P.0O. Box 13496, Philadelphia, PA  19101.

Administrad

: < 7 :
1vé Law Judg
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May 21,2004

Honorable Frank Crrstaudo v i
Regxonal Chief Admmlstratwe Law Judge
Office of Heanngs and. Appeals P
300 Spring Garden btreet 4l Floor ‘
"P.O. Box13496 T

, Phtladelphia PA l910l :

,’ Dear J udge Cnstaudo

: I amin recexpt of Judge Benagh s letter dated’ Apnl 27 :‘2004 a copy ofwhtch 1S
enclosed In her letter she states that she will not withdraw. her approval of the fee
agreemt:xt wnd finds no basis for authonzmg fees above the cap Inasm uch as the fee

. iagreement was erroneously approved [ am hereby requestmg revxew of tlns
'determtnatton for the followmg reasons: . o :

v As noted in the fee agreement it wnll not apply if an appeal of an unfavorable or
partially favorable decision is made to the Appeals Council: Therefore, as we appealed
- thejudge’s pamally favorable decision granting a closed penod of benefits and the case
progressed to the Appeals Councrl level, the fee agreement submitted at the initial
~ hearing held on June 6, 2002 is no longer valid. Therefore 1 mtend to ﬁle a fee petmon :

~on this case 0 obtam approval of a fee ‘

v : As the record reﬂects : ls~fofﬁce represented Mr. rom the ilnitial
~ application level through an Appeals Council remand. Th ,'.based upon the
complexities of the case and the level of skill. utllxzed in securing the remand and
obtamtng a fully favorable decision on behalf of our client, I believe capping the fee at
$5,300.00 would be inequitable and unfair. Because we successfully appealed the
 partially favorable decision, Mr. ill be awarded additional retroactive bénefits for
: the perxod of October 2001 through the present as well as contmumg monthly benefits.

52



Honorable Frank Cristaudo = May 21,2004
. Pi— O mgTw

Lt

In view of the above and attached hereto I respectfully request that you vacate

Judge Benagh s order approvmg the fee agreement so that I can’ submzt a fee petition for

the services rendered on'this case. Please note that we are stxll awamng receipt of the
new information notice regardmg the clalmant s ddmonal retroacnve and contmumg

beneﬁts

Please forward your dec151on to my Huntmgton Stauon NY off‘ce wnh
_ mstructxons as to where [ should forward my petmon Lo ! ‘

- Thank you for your consxderatlon 1n thls matter

Mid-Atlantic Program Service Center -

59



EXPEDITED FEE AGREEMENT Ll
Primary Representative) and the CLAJMANI i
agree that pursuant to Sacnon dOé(a)(Z)(A) of the Socxal Secunry Act fees shall be as follows: o

)1. W}uchevar is Iess of L T - s T : - .
a Twenry—ﬁvc pcrcent (25%) of the past duc beueﬁts oo - -
b. vac thousand th.rcc hundred daﬂa:s ($5 300) or tbe apphcable maximum . ,
’, ' amount set by the Conumsmoncr pursuant to 42 USC 5406(1) R I
2. - Under the Socml Sccunty Regu]mons, past-duc bc.ncf;s” include all bcm:ﬁts :;
payable to clmmants and/or thtnr famﬂms/dcpmdcnts ' B
3. 'I‘nerewm bcno ‘minimum fce ) | |
4. Any w:thhcld amounts gxcate.r than the limited fee spwﬁcd abovc ‘may be relcased
dm:ctly to the CLAIMANT thhout further noncc , s
5. This fee agrecm:nt wxll not: apply if an appeal of an unfavombhe or pamally favorable ' ':‘

decision is madc to the Appeals Councn or if the Appcals Councxl CKCICISCS review.
crnntsoummouon » : ; o , SR T

Datcd. (9 / (Q/D Z -

Sy
Lot
sl

T0TAL P.g7

Vo
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- SOCIAL SECURITY

. Office of the Regional Chief Judge
Ofﬁce ofHeal ings and' Appeals — Region [1I
~ P.O.Box 13496
Phlladelphla PA 19101

Refer to: B

Enclosed please ﬁnd an oxder regardmg the admmlstrat:ve review. of the fee agreement in the
above-referenced matter The order sets forth the reason for the determmatxon as well as what if

any, further steps are necessary

FRANK A. CRISTAUDO
Reglonal Chlef Judge

cci.

Mid-Atlantic PSC:
300 Sprmg Garden Street.
Module 14, 4" Floor
‘Phxladelphla PA 1912.) ‘

SOCIAL SECURITY ADMINISTRATION

Zq '



By letter dated April 27, 7004 C ounsel jasked the presxdmg Judge to thhdraw her
approval of the fee ameement The presiding admmlstranve law )udge gave the followma
detaxled response - ; H

regu‘lﬁ’a;tic‘)ns. :

Because the favorable decision was made afte1 an Appeals Counc11 remand the agleement
did not meet the statutory requxrements of the Social Secunty Act, as amended and should have
been dlsapproved . o

'entatwe s fee under the fee )

Because the Socxal Secunty Admxmstratxon cannot process the repr

the representanve

Enclosure. *
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April 12,2005

Honorable Christine Benagh
Administrative Law Judge
“Office of Hearings and Appeals
Social Security Administration
820 First Street N.E., 8" Floor
Washington, DC 20002

ATTN: FEE PETITION UNIT

FEE PETITION FOLLOW-UP

Dear Judge Benagh:

As your records will reflect, this office successfully represented the above noted claimant
in regard to an application f01 Soual becurlty Dlsablhty benefits.

On 07/12/2004, we fomarded a fec petition in the amount of $10,079.00 to your office
for approval However, as of the above date, we have not received the * ‘Authorization to Charge
and Collect a Fee” on this LBSC

Please process said fee pétition anbd forward your authorization to my -Huntington Station,
NY office. If an authorization has already been issued, kindly forward a copy to my Huntington,
Station, NY office, or 1fyou have forwarded the petmon to the Regional Chief Administrative

L:a'v'f ] u‘l()a'zr (J«n:—no ff\r T o \: r\lnocn nohr\; my \)'r = n’a \)\Irlf!rl(y

uuuuu nhﬁ.

If you require additional mformatlon or a copy of the fee petition in-order to process my
~ request, please contact my Huntington Station, N'Y office.

Thank you for your cooperation in this matter.

Very truly yours,

CEB: th
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‘Routing
May 8,2006

'TO: Judge Benagh (ARPR)

RE FéelPetition -

"Letter was sent tonc i
2006 as you duect‘ ¢

No protest nor return mall from claxmant as of today

Please review Attomey F ee Recommendatlon and Memorandum
and advise. Thank you

FROM: Changsun

protest of Fee petition on March 30,

a,



DATE: May 8, 2006 ALJ: CHRISTINE P. BENAGH

ATTORNEY FEE RECOMMENDATION

Claimant: Peginiuumn

SSN:

Representative: —
Date Decision mailed: 1/27/04

LY

Date SSA-'I 129 received:

Date Award Certificate or PHUS received: 3/24/2006
Date Fee Petition received: 4/12/2005 .
Hours Claimed: 77.75

25% past due/withheld Title II benefits (Amount of fee not based
on benefits alone; 404.1725(b)):

25% pést due benefits SSI (amount of fee not based on benefits |

alone; 416.1525(t3): -
Total:

Amount requested‘:

Fee Per Hour: -

Amount approved by ALJ:

ALJ initials:

Date:

Please returnto: Changsun Boyles

21,330.00

0

©21,330.00

10,079.00

125.64

N



gy T —UU ' Office of Hearings and Appeals
ST ) .
: P“ Union Center, Plaza I
’ 820 First Street, NE, 8th Floor
Washington, DC 20002-4205
Tel: (202) 523-0408 / Fax: (202) 408-8995

May 8, 2006

MEMORANDUM

To: Jasper J. Bede

Acting Regional

Chief Admistrative Law Judge

3rd Spring Garden Street

4th Floor o

Philadelphia, PA 19123
From:  CHRISTINE P. BENAGH
Subject: ~ Fee Petition in Excess of $7,000 — Recommendation
Claimant: Py
ssN: g

You are advised that I have carefully reviewed the Fee Petition presented in the above entitled
~ase, us well as observed the conduct of the representative at the hearing.

It is my recommendation that you authorize a fee of ¢7 bﬂ .50

Administrative Law Judge/

cc: Office of Regional Chief Judge
31d Spring Garden Street
4th Floor
Philadelphia, PA 19123

¢l
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© Cce!

] .rom e Bajo \frgmo e ; gt gt gt
- Sent: -Qctober10 2008 11 05 AM
_To:

: Subject

Karé'n s

Here is mY‘co'i‘;ip_\:l_.éf:édv*ver:;ﬁ'icéﬁion',.:’a'hd}freviei}z of the attorney's fee petition.

Reviewer's Notes

)

1016/06 |

111802

1118102

| tn7mos -

1 snas | Revi

o

© amo03

umca’uon w/AC re: status s A eRs | T

51203 | C

RevnewlALJ decnslon all medlcals RN s o
: o 4580 )
| cassettes, prepare appeal outline. | . TR
‘Dictate Ietter to AC appeahng AL - | 3 75“‘ e
;declsmn S S F L

52103

5M12/03

12103 RevuewAC Rem'ahd' ' 1 ozs|

7121103 'Communi«catio\nWI'OHA re. case 025 G

7/24/03 "Communlcatlon w/ CL re: case TR | C025| i




ez

- &1403 | Cor

827003 | ¢

1503 | Cor

11403 |G

R

: Attorneys Fee ate perhour
(on Fee’Petmon)

ALJ s Recommendatton for :

: $ 2,94900 ; approval of attomey s Fee Petutnon«xv."

(rounded to nearest ‘,ollar)




\Notes e : . R : L
ok Fee Petrtron was submrtted by attomey on 7/12/2004 for servrces rendered between (1 2/00 4/04) a total of 77 75;

R % % '.Mrd Atlantrc Payment Servrce Center (MATPSC) had prevrously released attome

hours Total dollar arnount on attorney s Fee Petrtron is $10 079

Attorney‘s :ee Petrtron Rate ($10 079) -l- (77 75 hrs) ‘ o
o5 134,986,106 ho anom’ey i
' 's (r e $5 300 less $333 90)

$129 63 per hour

' 3/29/02)’ $4 966 is 25% wrthholdrng of clarmant's drsabrlrty beneﬁts less use

; Under the approved Fee Agreement Process SSA released 25% of retroactrve benefi ts[(less usar fees) on 8/29/02

o f On 711 2!04 attorney submrtted a Fee Petltlon after recervrng funcls from SS ‘ Paym it Servrce Center The Fee Petrtron .
1 rncludes rtemrzatron of servi that would otherwrse be settled under the rnrtrally approved fee agreement %

ofﬁ01al as mdlcated m the chart below and recommend the amount of the fee(s) to be authonzed

The total hours on the above rtemrzed lrst attached to the attomey S fee petrtron was venﬁed for accuracy on ':,
- 10/02/086. The total: ﬁgure does not rnclude itemized attorneyfexpenses retainer drscussron billing, creatron of %
- the fee petrtron and other actrvrtres unnecessary to the pro"ec of. the clarm T , o

p-

"ins‘it@AttomeY:«'iS ‘Fee ‘Petition ré: W

6/06/02 ,F'ee{'/\gréémént?.‘s,rghs'd'fb’i?’ oL aﬁd Atomey.

8 16 /02 ; Partrally Favorable decrsron released ﬁndrng CL drsabled fora penod begrnnrng o
> S 2/27100 and endrng 7/01/01 G ; . S ST

Mrd Atlantrc Payment Servrce Center (MATPSC) releases attomey fees of
~$4 966 10 to’ the attomey on 8/29/02 i ,

4 $4 966 rs 25% wrthholdrng of clarmant‘s retroactrve drsabrlrty beneﬁts less user
fees (r e $5 300 less $333 90).. i ; . :

& ' Under the approved Fee Agreement Process SSA released 25% of retroactrve ‘
8 129 102 beneﬁts (less user fees) ona pamally favorable decrsron .

‘There is no evrdence rn the ALJ file the representatrve requested administrative
review of either the action on the fee agreement or the amount of the fee
authorrzed under the fee agreement. e .

Further, there is no wrltten evidence the representative stated why a request for
administrative review was not filed timely.




HALLEX 1-1-2-41(C). Fee Agreement Admrnrstratlve Revrew —
General Policy :

C. Trme lext for Requestmg Revrew

The tlmeframe for requestmg admmrstratrve revrew of erther the actlon on the
fee agreement orthe amount of the fee authorrzed under the fee agreement is: 15
days from the date of recerpt of the respective notrce In the absence of evidence
to the contrary, assume recerpt wrthm 5 days of the date of the notrce

| Ifa request is filed more than 15 days after the date the notrce was recewed the
| requestor must state in writing why it was not filed on time: In such cases, SSA i
1 will conduct an admrmstratlve review only if 1t deterrnmes that there was good 1
|« cause for not ﬁhng the request on trme : X

HALLEX I 1-2- IS(B)(I) Fee Authorrzed Under the Approved

N ;?Agreement' Is $5,300

"y

:? Ifthe representative wants to be able to charge more, for any reason (e g, _'

because of the additional work antrcrpated on the appeal), he/she must file

a request for administrative review of the fee amount within 15 daysafter |
‘he/she receives the award notice. ... Ifno party Tequests ¢ administrative

review timely, SSA will not review the fee authonzatron tmless good cause

for late ﬁhng is estabhshed

9/ 1 8/02

Request for AC Revrew & Cassettes filed by representatlve

7I7/03 |

AC Afﬁrmatlon and Order of Remand recerved in HO AC vacates partrally

favorable decrsron only wrth respect to the lssue of drsablllty after July 1, 2001

| ;“1;}/27163

l_OTR Fully Favorable decrsron released attached wrth Order approvrng fee
agreement srgned on 6/6/02 : :

Ak Representahve requests wrthdrawat of ALJ s Order approvung of fee agreement on
Fully Favorabte decrsron (dated 1/27/03 after AC remand) request recerved via
‘fax ' , v ? ;

'ALJ responds to rep; ALJ declrnes the request statmg no basls for authonzatron

4127104 |

of fees above those avarlabte under the fee agreement.

5/21/04

Attorney requests RCALIJ to vacate ALJ Benagh s Order approvrng fee

agreement

7/12/04

On 7/12/04, attorney submits a Fee Petition. The Fee Petition rncludes itemization

.of services that would otherwise be settled under the rnrtrally approved fee:

agreement for services rendered between (12/00 - 4/04), a total of 77.75 hours.
Total dollar amount on attorney s 77.75-hours (Fee Petition) is $10,079.

.On 8/29/2002, Mid Atlantic Payment Service Center\(MATPSC) released attorney

fees in the amount of $4,966.10 to the attorney.




e Order of Regronal Chref Admmrstratrve Law Judge mforms representatlve that a
) fee pehtlon must be filed i m order to charge and collect a fee. RCALJ. statesthe
11/16/04 | Fully Favorable decision was made after AC remand, and the fee agreement:
e hshould Wave been drsapproved because it drd no meet the statutory requrrements
of the Socral Secunty Act g : e

o Fee Matters closed in RO per Regronal Attorney F ee Petrhon and RCALJ Order
L of 11/1 6/04 revrsrted in HO.. , :

£f Upon venﬁcatlon of hours and ltemrzatrons attached to fee petztron a proposal is:
| being. submrtted to ALJ Benagh for approval and authonzatron of $2 949 under the
o Fee Petltlon process R A ; a5

b 'Attorneys Fee Pel]tlo.}Rate ($10”079) (77 75 hrs) $1 29 63 per hour

provrded 22 75 hours of servrces

‘~For the penod 9/02 4/04 the attorn

10[02[06 tAttorney had already recerved fees on prevrously approved fee agreement

ST (34966.10 on 8/28/02). Fee Agreement after AC remand on fully favorable
decision should have been’ dlsapproved RCALJ informed rep to submit fee.
petltron to ALJ Benagh for authonzatron to charge and collect a fee

j Upon revrsrtrng the fee matter the proposed attorney fees under the attorney s fee
petition could be set at $2,949 (i.e., 22.75 hours at the rate of $129. 63 per hour);
unless ALJ Benagh decrdes no fees should be further approved or authonzed :

- 'Because the proposed approval of attomey fees is Iess than $7000 ‘the ALJ may
approve $2 949 in fees authorlzmg the. attomey to charge and collect this-2amotint, «

; /Hallex l-01ll 1-2~52(C) provrdes the lme authonty on proposed authonzatlon of -

| fees in excess of $7000. If the' J or. the Regronal Chief ALJ (RCALJ) with mrtlal
| jurisdiction over the fee petition- proposes to, authorlze a fee in excess of
| $7,000, he/she must refer the fee: petltlon(s) to'the revrewrng ofﬁcral ,-and

recommend the amount of the fee(s) to be authonzed

From:
Sent:
To: '
Cc: A f
Subject: ' FW Fee Petmon re

Karen

J:Lrgll ga-ve background 1nfo on this 1ssue.' We: need to: have the matter resolved locally
>ut it appears Judge Benagh is taking the position that she’ does mnot: have jurisdiction -
recause of the a.mount of money 1nvolved You w:.ll need to resolve thls with Judge Banks.
Thanks.: /

“R.

Qulnn, Helena
Fnday, October 06 2006 10:27 AM

rr

S

b H

lbject




s,

Yesterday the RO recez.ved a packet from the D earlng offlce (there was no: routlng Sl.‘l.p
or any other way to tell who sent: it) whlch contained a: copy of a-memo;" dated May. 8, 2006,":;
“rom. Judge' Benagh' to AJudge Bede, recommendlng ithorization of a fee of $7,000 in the F e
eferenced .case, The packet also .contained a: number. of attachments, 1nc1ud1ng the fee .
petltlon, correspondence between Judge Benagh and the attorney, the hearlng dec:Ls:Lon etc G

ThJ.s memo from Judge Benagh appe rs to be the same thlng we recel_\ed‘ last month Please
see the emall strlng below Unle”s‘fyou request ‘otherwise, I will not return this packet ‘
and we will not be. processing it in any’ ‘way, here. Please don't hesitate to contact elther
» Elba or me if you have any questlons about th:.s. e : Came o . .

' j{e[ena Qumn :
i Attorney Adv1sor,
: (215) 597-1821

OﬁAR;R}éig'i“énf ,I:'i;‘l,l?hiladé,lphial A

» ’P S. Hope thmgs are good down there a.nd you re,enjoylnguDC

5 «From- Hame! Gregory
oent. Thursday, September 28 2006 7 04 AM

 To: Bajo Vlrgullo

" Ce: Bede, Jasper 1.; Banks, Larry; Bracchi, Barbara; Axelsen, Curt

Fregory M. ?[ame[
\ODAR Reglonal Attorney Regmn III Phlladelphla

(215) 597—4111

From: Benagh Chnstme '
Sent: Wednesday, September 27 2006 10 51 AM
To- BaJo Vlrgmo , .

=C: Frye, Thelma, Hamel Gregory Tollver, Cynthua
subject: RE: P4 ’ |
- 1,

f-wally, the -fee petltlon is for more than $10 000. We w1ll send the documents back to
udge Bede, to your attentlon

hank you,



. Judge Benagh

.fom: Bajo, Vlrgmo

,«Sent. Wednesday, September 27 2006 10 45 AM

; To' Benagh Chn’
Subject RE: F
H;L, Judge Befaugh ;
I mtended to prepare the fee authorn.zatlon for your 319nature of release, but the DGS .

. functlon (in Word) current:ly is mot set up corre ctly. a workstatlon ‘I‘he‘ 1osed ALJ
“file 1s :Ln Thelma s offlce for ass:.gnment to an;k\SCT‘.\_ o

' Vlrgll

'x3037_

’rom. Bousono,Elba . SRS L W I T -

Sent' Tuesday, September 26 2006 4 32 PM
_ To Ba]o, Vurgu!lo ’
Cc: Hamel Gregory' Benagh'Chnsbne

Elba Luz Bousorio.

(f’drd[ega[ Specza[irz e
Regional Office - Region IIT

:lba.bbﬁsdﬁo‘_@ss‘a.gjév\
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Previous section ~“Nextsection .~ Ssarch -
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| .lA Effectuatmg Component Actlons

L Referral Procedures ok,

' Processmg center (PC) and ﬁeld ofﬁce (F O) personnel may not reverse an Ad_ ' 'mstr ?}.W, Judge $:
(ALJ's) or Admrmstranve Appeals Judge s (AAT's) fee agreement determination. IfthePCor FO i
authorizer responmble for effectuating a favorable hearlng or Appeals Councrl (AC) decision concludes”
that the ALJ or AAJ mcorrectly approved a fee agreement because it does not meet. the requtrements of
the Act or an exceptton to the fee agreement process apphes (see [-1-2- 12) the authonzer wrll take the
following actions: - : e , _

e process the clalm to payment : v . ,
. wrthhold 25 percent of’ past-due benefits 1f the representatrve is ehgrble for dtrect fee payment
e requestan mcomnlete noti ce to the: clarrnant defernng actlon on the fee agreement ‘

o ifthe dec1s1on maker is an ALJ prepare a memorandum addressed to the Regtonal Chref ALJ
(RCALJ); s i O | s

« ifthe decrsron maker rs an AAJ prepare a memorandum to the Deputy Chaar AC and

. send the above memo wrth a copy of the ALJ 'S or AAJ s decision, the appomtment(s) of
representatrve(s) the fee agreement, the order approving the fee' agreement and any, relevant
documents; to. the, RCALJ or the Attorney Fee Branch (AFB) if the Deputy Chalr i AC has
junsdxcuon . : ‘ : , et

If the effectuatlng component does not get a response wrthrn 45 days it w1ll , 5o e
. follow up wrth the RCALJ or the Deputy Charr AC through the AFB by fax or telephone and G

e drary the clalm for another 15 days ‘
2. 'P»ro'ced_ju rés ’Afterf OHA Acts' on /Referral

o Ifthe Ofﬁce of Heanngs and Appeals (OHA) reverses the fee agreement deterrmnatlon the PC or

. I f OHA afﬁrms the fee ageement determrnatron1 the PC wrll follow standard procedures for
processmg an approved fee agreement " : :

B. OHA Actions



PollcyNet/HALLEX ALJ or AAJ Incorrectlv Approved Fe greement | el *:Pége’»?; Of 2 ‘

Aﬁer aPCor F O authonzer refers a case to OHA because he/she beheves the ALJ or AAJ mcorrectly
approved afee agreement oAb : i S i -

‘e on a case resolved at the heanng level the RCALJ who has Junsdtctton over the clarmant' o ‘
: servrcmg heanng ofﬁce (HO) will’ deterrnme whether actton on the fee agreement isneeded; or

‘e On acase resolved at the Appeals Councrl Ievel the Deputy Chatr AC wrll determme whether 5
' actlon is needed . , : e .

3, Wrthm 30 days the RCALI or leputy Charr Wlll revrew the dlspu\ ’t:”:‘aetron to determme if the i
agreement meets the provisionsin § ; 06( a)(Z)(A) of the Social Secunty Act (refer to -1-2-12 (A ), or o
, excepted from the process for one of the reasons listed i in. I - 9) ‘12 B). :

. Ift /RCALJ l\;r Deputy Charr AC concludes that the fee agreement WW’
he/& will: 4 e
2

_ g,! Issue an order to the clarmant drsapprovmg the fee agreement and advrsmg that if the
Lo o representattve mtends to eharge and collect a fee he or she: rnust ﬁle a fee petrtron

5@%@, . 2. Send a copy of the order dlsapprovmg the fee agreement to the representatrve with acover. i)

letter e g : . : ;
3. Senda copy of the correcttve action to the respecttve PCor FO and the rAfkwho o
srgned the prior order. If the PC has _]l.ll’lSdlCth[l use the. cover sheet»aT -1-2-114 (B) to)fax
the actron to the PC. A ; PR e

Refer to [-1-2:1 12 for sample language for the order drsapprovmg the fee agreement and the cover o

letter to the representatrve

o If the RCALJ or Deputy Charr afﬁrms the fee agreement approval he/she will advrse the PCor
- FO by memorandum to process the representatrve S fee under the fee agreement process Refer to
I-1-2-113 for sample language for that memorandum T A &

Added to this file 0é/24)2b05“ s '_ CoBE L T - Last Updaled: 02/24/2005.
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A General Pohcy

A clarmant and h1s/her representatrve may subrmt a fee agreement that 1nc1udes a provrsron hrmtmg the
agreement's apphcatlon to services through a specific level of the admrmstratrve ‘appeals process. Such
an agreement would provide, in essence, for a two-tiered fee. structure The decis aker will be able
to readily ascertain, at the time of the favorable decision, which tier'of the fee structure applies, and will
either approve or drsapprove the fee agreement, based on the current Ievel of appeal

e The decrslon maker will approve such an agreement if, considering the tier that apphes to the Ievel
at which the claim was favorably decided, the agreement meets the statutory conditions for
‘approval and none of the exceptions apply (See 1-1-2-12 )

» The decision maker will drsapprove the agreement if, consrdenng the tier that applles to the level
at which the claim is first favorably decided, the agreement does not meet the statutory conditions
for approval Disapproval of the fee agreement notifies the claimant and the rep"cscntatlve that the
Social Security Administration (SSA) will not authorize a fee based on the fee agreement. ‘The
basis for the disapproval is that the agreement does not hmrt the fee: to the Iesser of 25 percent of
the claimant's past-due beneﬁts or $5,300. : ; : '
Example The clarmant and representatwe submlt a fee agreement that provrdes the followrng

If SSA favorably decrdes the c1a1m(s) ator below the ﬁrst Adrmmstratlve Law Judge (ALJ)
heanng decrsron, the fee shall be the lesser of 25 percent of past-due beneﬁts or $5,300.

2. Ifthe clarm progresscs beyond that level of the admmrstratrve revrew process the
representatlve will request a fee through the fee petrtron process o

Ifthe applzcable clause is the ﬁrst clause the requlrement of § 206! a)( 2)( A)( u) of the Social
Security Actis. satlsﬁed (e, the fee requested did not exceed the lesser of25 percent of past—due
benefits or $5, 300) and the ALJ will approve the agreement ifi 1t meets all other condrtrons for
approval and no exceptions apply. - t

If the second clause applies (e.g., the ALI 1ssues the first favorable demsron followmg aremand
by the Appeals Council (AC)), § 206( a)(2)(A)(ii) of the Social Secunty ‘Act would not be satisfied
and the ALJ will disapprove the fee agreement | because the fee spec1ﬁed was not lu'mted to the
lesser of 25 percent of past-due beneﬁts or $5,300. ; :

If the representatlve s mvolvement begms after the mmal hearing decrsron and the representatwe
and claimant enter into an agreement that applies to administrative decisions made through the
tmtral hearing decrslon, the SSA decrsron maker can not approve the fee agreement

Partially Favorable Decisions

‘When an ALJ issues a partially favorable decrsron at the initial hearing level and approves a two-tiered
fee agreement that apphes only to services through the initial hearing level, SSA authorizes the
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brepresentatwe s fee in effectuattng the partlally favorable decrslon Generally, if the representattve s L
eligible for direct fee payment from the clarrnant's past—due beneﬁts SSA wrll process the o EEST

representative's fee payment. - Hips m
- Ifthe claimant appeals the partrally favorable decrsron further actron related to the fee agreement and

the representatlves fee for servrces wﬂl depend upon » , :
1 whether the representatlve pursues addrtronal fees above $5 300 for hts/her servrces

2. ]whether the fee mr‘nally authonzed was less than $5 300 and

3. the actlon SSA takes on the cla1rn on appeal : 5 A :
‘ Example The following example 1llustrates a case rnvolvmg both a subsequent decrsron (see I ‘1- -
- 2-14) and a two-trered fee agreement For the purpose of the. dlscussron n l through 6 below ,
- assume: BT B b i B e e T

€ { presentatrve is a two-tlered
agreement that mcludes terrns sumlar to the followmg' Sy :

S If SSA favorably decrdes the clarrn at or below the first ALJ hearmg level the
‘representative's fee w1ll be the lesser of 25 percent of past-due beneﬁts or §5, 300

o IfSSA favorably decides the clarrn at the AC level or at the ALI heanng level aftera
remand by the AC or a Federal court, the representative will petition SSA for
approval to charge a fee not in excess of 25. percent of all past-due beneﬁts

° If SSA does not 1ssue a favorable decrsron, no fee , 1ll be charged in the case. W1th
this provision, the representatrve agrees to rcpresent the claimant on a contmgency
basis (i.e., the representattve recerves a fee only 1f SSA favorably decrdes the clatm)

o At the initial ALJ heanng level an ALJ 1ssues a partrally favorable decrsron and approves
the fee agreement S o T ; . v

o The representatrve or clarmant appeals the partlally favorable dec1sron or the AC reviews
the dec1sron on its own motron v L S

1. Fee Authorrzed Under the Approved Agreement Is $5 300

If the representahve wants to be able to charge more for any reason (e g because of the addrtlonal work
- anticipated on the appeal) he/she must file a request for administrative review of the fee amount within
15 days after he/she receives the award notice. The claimant or SSA decision maker may also ask SSA
to decrease the fee amount. If no party requests admrmstratrve review t1mely, SSA wrll not rewew the .

fee authorization unless good cause for late filing is estabhshed
If the representative requests admrnrstratrve review, he/she should explam for exarnple “If additional
benefits are payable as a result of our appeahng the ALJ's partially favorable decision, I intend to seek
approval to charge a fee greater than $5,300. At the conclusron of the case, I will 1dent1fy the amount
* want to charge, the amount authorized before, the servrces performed for the clarmant (and auxrhary
beneficiary(ies) (if any)) and the time spent on each. type of service.” 2
If the representatrve ﬁles a t1mely request for admrmstratrve review: -

" e He/she may accept the fee authonzed under the approved agreement while reco gmzrng that the
amount he/she is authonzed to charge and collect may change as a result of adrmmstratlve review.

¢ There isno statutory time llmrt within which SSA must act on the adrmmstranve review;
therefore SSA will delay action on the request until it completes its action on the appeal.
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After SSA completes its action on the appeal the component that takes the last administrative action

will send the request for administrative review to the SSA official authorized to conduct the review. If

the AC issued the last adrmmstratlve action, the Attorney Fee Branch (AFB) will consider the i
administrative review request. If an ALJ issued the final administrative action, the Regional Chief ALJ. i

is the reviewing official. The revrewmg ofﬁcral will: '

e nottfy the representatlve where to send his/her statement of time and services to support the
adrmmstratlve review request, and

o give the claimant and any other parties to the claim 15 days to comment on what the o
representative submitted to support his/her request for administrative rev1ew (Refer to [-1-2-41 ff o
for guidelines on evaluattng requests for administrative review.) =

2. Fee Initially .Authorized Under the Approved Agreement’IsLess Than ‘SS‘,SOO

It is not necessary for the. representatlve to request administrative review when he/she receives the first
‘award certificate if he/she ‘only wishes to obtain a greater fee of up to $5,300 total based on any
additional past-due benefits. If, on appeal, the decision is more favorable to the claimant and additional
past-due benefits result, SSA will issue an amended notice of award indicating a new fee amount.

If the representative then wants to charge more than the total authorized fee for any reason, the
representatlve must file a request for administrative review of the amount of the fee within 15 days after
he/she receives the amended notice. Also, the claimant or SSA decision maker may ask SSA to decrease
the fee. Refer to 1. above to determine the correct reviewing official.

*. Appeals Colmcil Vacates the ALJ's Favorable Decisien and Remands_ the Case r

As stated in1-1-2-11, if the AC vacates the ALJ'S favorable decision and remands the case, the ALJ'
approval of the fee agreement and any authorization of fees under the agreement are vacated as well
because there is no favorable decision. In the two-tiered fee agreement example described above, the
representative agreed to represent the claimant on a contingency basis with the fee prermsed ona
percentage of past-due benefits if successful, and nothing if unsuccessful.

If the outcome on remand is favorable

e The ALJ who issues the decision should drsapprove the fee agreement because the agreement does :
not limit the fee to the lesser of 25 percent of past-due benefits or $5,300. '

o Ifthe representative wants to charge and collect a fee, he/she must submit a fee petition when
his/her services have ended. This fee petition should include the services and time spent in
conjunction with the first hearing. :

If the outcome on remand is unfavorable:

e The representative has agreed, based on the contingency agreement he/she had with the claimant,
not to charge the claimant a fee. :

o The ALJ who issues the decision will not act on the fee agreement or invite the representative to
file a fee petition. If the representative files a fee petrtton the ALJ will authorize $00.00 fee and
explain why.

If the representative has not already done so, the processing center will request the representative
to refund any fee paid directly to him/her from past-due benefits.
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4. Appeals G‘o‘uﬁeil IssuesaFully FéVot‘ablé Hecisioh‘ o

: ,If the AC grants a request for rev1ew or rev1ews the hearmg demsmn on 1ts own motlo" and issuesa o

fully favorable decision, the fee : agreernent the ALJ approved remains in effect Ifa party requested
adnumstratlve review of the fee resultmg from the ALJ's’ dec1310n or requests admlmstratlve review of
the fee resultmg from the ACs decmon refer to’ l above L e o

:‘5 Appeals Councll Upholds the ALJ 's Decnslon and Remands for a New Determmatlon o |
on the.nsetzDate : e PR R s e ) L

If the “’AC gran «the request for rev1ew upholds and does not vacate the favorable aspect of the ALJs
 decision, and remands the case to an ALJ for a new decision, wil ’r'egard to’ the unfavorably demded
issues(S); the;ifee agr‘eement};(which théf AL apprOved)‘remai:is in effect. If a par que j
administrative review of the fee resulting from the ALJ's decision, or requests admxmstratlve rewew of
: the fee resultmg from the AC's demsmn, refer to: 1 above : : , . :

0

- 6 Appeals Councnl Reverses the ALJ 's Pamally Favorable Declsmn and Issues aFully
: Unfavorable Decision ; M :

If the AC grants the request for review or rewews a decxsxon on 1ts own motlon vacates the hearmg ;
de01s1on and reverses the ALJ 's partlally favorable dBClSIOH by lssumg;a wholly unfavorable dCClSIOD, Lok

CNOTE

 any fee (mcludmg 'any am unt SSA prevnous,ly authonzed and pald) for semces
' prov1ded at the admlmstratlve level ; R : :
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ACCOUNT

PRIMARY
INSURED

SP MSG1
SP MSG2

SP MSG3

PMT CYC
PIA HIS

PAYMENT

TELE NO

PAYEE

~ BDRESS
NK

ATTY FEE

BENEFIT

BENE, ENT

DIB

RESIDNCY

CITIZEN
HI- -DIB

- SMI- DIB

SMI PREM
LPDD
DED/ADD

HISTORY

‘LESS USER FEE

PIC-A
F/LLOA 2/3

HI CONTS PRD-08/2002
 START-08/2000 DATE OF FILING- 06/15/2000 APE RECEIPT- 00/00/0000

FURIY SRS YW O A S I WAV O A d e S R P T

CPS NO
PCOC-2 NOP-01 SP=M MS DER CIS-N TAC-D LUM- 05 LMM 02/06 RCC— 5

SEC-

ERC-00 FLI-M -CDY-0 DRAMS READ

P UM DOE- 'LSPA-$0.00

CLAIM TYPE DISABILITY DATE OF . EILING 06/15/2000 ;
FIRST MET- 01/1995 ‘DIB QC EARNED 00 FULL QC REQUIRE- 32
FULL QC EARNED 40 CURR QC EARNED OO HLTHBEN QC EARN OO

CONVERTED T »

TRANS DT-09/02"
HA IS REPRESENTED BY ATTY

TRANS DT-09/02

FEE AGREEMENT APPROVED; FEE = $5300.00

PAST-DUE = $21330.00

TRANS DT-09/02 -
CLOSED PERIOD OF DIB — .DIB TERM T8 ‘EFF 10/01

CYI-2 PCEFD- 10/31/2000 PCCOM-11/00 PCCR-I

08/00 $1480.90 L2 FMAX- $2221,30DsELY 00 IME-$4191 YOC-00
12/00 $1532.70 L2K FMAX-$2299.00D ELY-00 IME-$4191 YOC-00
01/01 $1542.30° L22 FMAX-$2313.50D ELY-00 IME-$4253 Y0C-00 -
07/01 $1542.30 L2I FMAX-$2313:50D ELY-00 IME-$4253 YOC-00

'12/01 $1582.30 L2K FMAX-$2373.60D ELY-00 IME-$4253 Y0C-00

12/02 $1604.40 L2K FMAX-$2406.80D ELY- IME-$ 00

- 12/03 $1638.00 L2K FMAX-$2457.30D ELY-00 IME-5$4253

12/04 $1682.20 LZKDFMAX $2523.60D ELY-00 IME-$4253

12/05 $1751.10 L2K‘FMAX $2627.00D ELY-00 IME-$4253
MPA-$1751.00 ' DOC-530 SCC-21160- RD-02/10/06 LAP-5 PSC-C

ZDPC-107 EDA- 10/31/00 EDL 10/31/00
IBTC1-0 CPND-09/0

B« DOET 08/00 DOEC-08/00
/17/05 LANG-= E TOC-5

ABN-3TFQ LAF-C MBP- 31751 00 DRD-

ID CODE-A - CUR ENT CODE-DISABLED FULL RETIRE AGE 11/2012

ANN EARN FRA-11/2012 CONVERTED

'DDO-02/27/00 DIG-2020 DOED 08/00,

START- 06/29/2000 :

START- 11/08/1946 COUNTRY= UNITED STATES PROVEN

START-= 08/2002 -BASIS~ DISAEILITY TYPE ~FREE FILING- 07/2002
START= 02/2004 TERM 05/2004 BASIS DISABILITY PERIOD IEP
FILING-07/2002 NON COVER RSN- ENROL WITHDRAW EQUIT RELIEF ~GRANTED

. NON- EQIT START- 08/2002

START-02/2004 PENALTY-000% CURRENT AMT— so 00
LPDA-$5300.00 LPWD-09/01

COM MTH UPDATED . TYPE  SOURCE AMOUNT START STOP  ITEM
12/2005 11/19/2005 MBP BRI~ $ 1751.00 12/2005 , - 010
12/2005 11/19/2005 MBP BRI § 1751 00 999
08700 $1480.90° $ 0.00 900 01 R $1480.00

12700 $1532.70 $ 0.00 700 01 R $1532.00

01/01 $1542.30 $ 0.00 300 01 R $1542.00

12/01 $1582.30 $ 0.00 300 01 R $1582.00

12/02 '$1604.40 $ 0.00 400 01 R $1604.00

12/03 $1638.00 $ 0.00 000 01 R- $1638.00

01/04 $1638.00 $ 66.60 400 01 SR $1637.60

04/04 $1638.00 S 0.00 000 01 R $1638.00

12/04 $1682.20 $ 0.00 200 01 R $1682.00

12/05 $1751.10° $ 0.00 100 01 R $1751.00
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. 'Address
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Bajo.Virgilio R AN LR

‘ n » 'Tollver Cynthra ;
. Sent: : Thursday, September 28, 2006 8:56 AM
To: Bajo, Virgilio =
Cc: ' Frye Thelma; Benagh Chnstrne
Subject: : ,

The information WéS~meiled-back_ t:_c,l;;Tlle.Clhief Regional Judge per Judge Benagh. Cynt;\hiaz, ik

MOD 14:

;. payable to clalrnant in the amount of $21, 330.. However; the claunant requested review by the A;

- ofrecord has since: subrmtted a fee petmon in the amount of $10 079 for servmes rendered fr om‘12/ 13/00 =

7 To:
Cc:.
= Subject:.
; Importance-

From:: 't -Bajo, Virgllio s
Sent: *Thursday, Septembe 28 2006 8:52 AM ‘

The Washmgton DC Ofﬁce of Adjudlcat_lon and Rev1ew i ODAR) received a fee pet1t10n ming the © .
above subj ect from the attomey of record; § ALY Benagh uut1ally issued a partially By

any) on'the peutlon

ALJ decmon dated 8 16 2002 was parUally favorable for a closed penod resultmg in pastd b '( ehts:

Council; subsequently, the review was granted by | the Appeals Council and;remand
DC hearing office for a new decision.. A fully favorable decision was then issued

-27-04 The attomey

04/27/04

Can you please conﬁrm the exact amount of attomey fees ($5 300 less the user fee) that have been pa.ld
already to the attorney" of record on the above case? . A
Please 1nd1cate the exact amount of fees and to whom the fees were peud/released

Thank you in advence fo; your’aisslstepoe.

Vll‘gll Bajo

- ODARLDP Assocxate

Washmgton ‘DC ODAR
202-523-0408" Ext 3037

FAX 202-408-8995

From: Hamel, Gregory

Sent:’ Thursday, September 28, 2006 7:04 AM

To: Bajo, Virgilio ™~ "+ . c '

Cc: “ - Bede, Jasper ). ‘,Banks,, & I‘aCChl, Barbara; Axelsen, Curtis; Kirkwood, John; Qumn Helena Bousono, Elba
Subject: :

Hi, Virgil,

The governing factor is the amount of the fee the presiding ALJ prOposes to approve, not the amount the
representative is asking on the petmon Attached is the reference. Please keep me posted on thlS as e do
have the case logged here as a closed matter. Thanks. :
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f%ﬁﬂ@%‘
Foa :
To:
Ce:

' Sub}ect

Thelma/J R. -

‘{ssued on* 1/27/04 .The:
12/3/00 through 4/2 ;/' )

'z at:torney fee:s‘ that were w:.thheld for"release to the attorney durlng 9/2002 and I‘m now‘
dwaltlng PC2/MOd 14 s reply S . . : T s 3

mlsleadlng As 1nd1cated ok ,
prior to 9/2002. Th_\ias_fp\erio
billing" for. whlch 3 : ‘the
$5 R00. less user fees)

- Do’ you agree" o

7 ORCALJ.should not re- open the . f
ovcice; T am Just waltlng for: PC2/M :
‘were’ prev:.ously released to- Attorney . duf J.ng 9/2002 so.-tha °J C
cons:.der the fee petlt:.on and the: amount/type of: ettorney serv1ces performedfs1nce 9/2002 :

Virgil
%3037

om:: i “Hamel, Grego L
Sent:: S Thursday, September 28, 2006 7:04 AM
To: : ,

Cc’
Subject: :

Hr Vrrgll

chi Barbara, Axelsen, Cums, lGrkwood,John,Qumn,Hdeﬂa, :.:B_'QEJSQQO, Elba

The governmg factor is thc amount of the fee the presrdmg ALJ proposes o approve not the amount the ’
representatwe is askmg on the petmon Attached is the reference Please keep me posted on thlS as wc do have . -

the case logged here asa closed rnatter Thanks

http: //www ssa gov/OP Home/hallex/l OI/I 1 -2= 52 html

gy M. 7{ame[
C R Reglonal Attomey Reg10n III Phﬂadelphra
(215) 597- 4111



- We will send the documents back to '

27,2006:10:45 AM

E[ﬁa Luz CBousono
- (Para[éga[ Speaa[lst A

- R@glam[oﬁce Q{ggwn III
elba bousono@ssa gov.




‘Bajo, Virgilio

Fow Wmams Walt '
: Friday, September 29, 2006 3 20 PM
Bajo Virgilio:: Goo

.

To:
Subiject:

8 retroactlve .

Our records indicate that a-total of $5300 00 was w1thheld from
= authorlzed on

benefits. After deductlng a. $333.90 user-fee, ‘a payment of ‘$4966 .
08/2{9/20‘02 Payment was issued kt:o Atty.

[{PHI ARC. PCO PAB Mod 14

. From:

~ Sent: Thursday, September 28 2006-11: 04 AM_
To: ; Hawkms, Sheila; Wl!h‘ams walt: oo
Subject: :
‘Importance:
From: | Ba]o V'rgmo g
Sent: : Thursday, September 28, 2006 8: 52 AM
To: ||PHI ARC PCO.PA3’ Mod 14
Cc: Frye, Thelma; Toliver, nthna
Subject: FW: )

Importance: High

MOD 14: B D :
(he Washmgton DC Off 1ce of Adjudxcatlon and Rev1ew .ODAR) roeexvcd fee petmon eoneemmg the
above subject from the artomey of record, ALT Benagh uutlally issued a partially

favorable dec151on back in 8/?00’ _3and we are now con51 enng the amount of fees for proposed approval (xf

- any) on the petmon

ALJ decmon dated 8- 16 2002 was pamally favorable for a closed penod resultmg in past due benefits
payable to claimant in the amount. of $21,330. However, the claimant requested review by the Appeals
Council; subsequently, the review was granted by the Appeals Council and remanded back to Washmgton
DC hearing office for a new demswn A fully favorable decision was then 1ssued on1-27-04. The attorney

of record has since subrmtted a fee petmon in the amount of $10 079 for semees rendered from 12/1 3/00 =

04/2 7/ 04

Can you please conﬁrm the exact amount of attorney fees ($5 300 Iess the user fee) that have been paid

already to the aftorney of record on the above case?.
Please indicate the exact amount of fees. and to whom the fees were pald/released

Thank 'you in advanee for your assiStanee.

Virgil Bajo

ODAR LDP Associate .

Washington, DC ODAR
202-523-0408 Ext. ‘3037
FAX 202-408-8995

From: Hamel, Gregory

Sent: " Thursday, September 28, 12006 7: 04 AM

To: , Bajo, Virgilio A

Cc: . Bede, JqsperJ ; Banks, Larry; Bracchi, Barbara; Axelsen;, Curtis; Kirkwood, John; Quinn, Helena; Bousono, Elba

i



ey SUbJect.

F—Ix ergll

I'he govenung fact"“““',ls»the amount‘of the fee the pres1dmg ALJ prop to approve not the amount the

- representauve lS kmg on the petlfaon Attached 15 the reference Please kéep me posted on thls as we do e

: ‘http //www ssa gov/OP I—Iome/hallex/I—OI/I—I 2 52 html’

e g'regorny .‘}[ame[ gt P s
- ODAR Regional Attomey Reglon III Phﬂadelphla e
(215) 597—4111 i : _ G
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CHRISTINE P. BENAGH,

ADMINIST, RATIVE LAW JUDGE

Social Secunty Administration

Ofﬁce of Dlsablhty, Adjudlcatmn and Rev1ew

aﬁorney, cerhﬁed by ]

Union Center Plaza H 8th fl.
,820 Flrst Sh‘eet N E
Washington, D.C.. zoooz
Telephone: (202)“523~O408
- Facsimile: (20 40&8995

. MEMORANDUMORDER T
G IN PART AND AUTHORIZING IN PART
© FEEFETITION i

'tenal fa.lse and mlsleadmg statements by the :

I The central one is, obkusly, his alleganon that he dlctated the on- the recmd
dec1310n to me. Never n my career as a judge ] has any attorney (or anyone else)

74



dictated a decision to me.. Mor eover the file contains my mstruchons to the
ODAR decision writer. The decision was signed by the Acting, Hearing Chief
Admmlstratwe Law Judge. T nexther wrote nor SIgned the decision that beaxs my
name. @

ii. Second, the attorney s alleged itemization uses % hours asa blllmg umt
~which: 31gn1ﬁcantly overstates the amount of nme requu ed by many of the tasks
alleged to have been performed _ .

1iL. Thlrd the attorney S 1temlzat10n appears to mclude many_ gasks that in that
firm; are normally performed by clencal :employees but e‘?attorney falled to




In hght of the foregomg, the 22, 75 hours allegedly performed between Septembe1 18
2002, and Apml 27, 2004 are reduced as follows R G

4/
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July 8, 2008

Honorable Jasper J. Bede
Regional Chief Judge

SSA ODAR, Regional Office Il
P.0. Box 13496, 4 Floor
Philadelphia, PA 19101

Dear Judge Bede:

Thank you for your letter dated June 6, 2008 rcgarding Judge Benagh's order denying in
part and authorizing in part my petition to obtain approval of a fcc. Please notc that my
office did not receive a copy of the order until the above date, at which time 1t was sent
via fax. Thercfore, please consider this request for review of Judge Benagh’s order

timely.

As the record reflects, we represented MrA m the reconsideration levcl through
an Appeals Council remand. During this time, we developed the casc both medically and
vocationally, secured a remand, prepared for and appeared at the administrative hearing,
submitted a medical summary and theory of the medical evidence in an cffort to facilitate
a favorable decision and maintained active communication with our client and the Social
Security Administration throughout the history of the case. In view of the amount of time
invested in the case, the complexity of the case and the level of skill required, we believe
the requested fee of $10,079.00 is fair and reasonable compensation for the results

achieved.

While Judge Benagh takes offense to the 8/29/03 entry listed on page 5 of the itemizcd
list of services: “OTR dictated to ALJ™, she completcly misinterpreted the entry.
Although she claims I dictated the on-the-record decision to her, it was not our intention
to convey that, it simply mcans that our summary of the medical evidence and theory of
the disability was initially dictated and addressed to the ALJ and subsequently it was
transcribed, edited and mailed to Judge Benagh on September 2, 2003. A copy of this
request for an on-the-record decision is enclosed for your revicw.



Pagc Two (2

Furthermore, the requested fec is in accordance with the agreement signed by the
claimant that states our fee for successful representation will be 25% of the past due
benefits awarded. As the Administration withheld a total of $10,079.00 for anticipated
fees, our requested fee does not cxceed the 25% cap, nor docs it result in a windfall to the
representative and there is no evidence that it is unreasonable or that the services
provided wcre substandard. Mo’réoycr, the regulations do not set an hourly rate. Instcad
it outlines the criteria to be followed in evaluaung an attorney’s request for approval
under Section 404.1725(b). However, it is obvious that Judge Benagh failcd to follow
these gmdelmes and arbxcranly and capncnously reduccd the fee to amere §1,179.63.

Although Judge Benagh provides two and one half pages of rationale for reducing the

fee, her reasons are baseless and without merit. Whilc she claims false and mislcading
statemcents were made, she should be aware that pursuant to Section 1-1-253(A) of the

" Hallex, a duly appointed mprcscntatwc may include the services of support staff to
whomever he or she supervises and delegates tasks regarding the development of the
claimant’s casc. Inasmuch as the undersigned is the duly appointed primary
representative of this case, the iternized list of services may includc tasks that were _
delegated to support staff. Furthermore, all work provided is contemporaneously logged
nto our computer system as part of our everyday business practice. As such, the
itemized list of scrvices provided is a true and accurate reflection of the work provided.
Finally, increments of .25, .50, etc. include reviewing the claimant’s file and updating the
computer records. Lastly, as noted above, the requested fee is based on a contingency fee
- whereby the attorney charges 25% of the past duc benefits if the claim is successful and
receives nothing if the claimant is not stccessful. While the foe was paid for the partially
favorable decision, had our appeal for continuing benefits been unsuccessful, no ‘
additional fee would have been charged for the amount of work and time invested.
Furthermore, the payment center would have credited the amount previously paid toward
the final authorized fee, as they are instructed to do so. As noted on the petition form, the
requested fec represents 25% of the past due bencfits, it does not imply we are seekmg an

additional $10,079.00.

In conclusion, to penalize and attorncy for successfully representing the claimant is unfair
and against good conscicnce. Our fee is based on both awards and represents the total
amount withheld from both decisions. As such, we should be compensated accordingly.



Page Three (3)

In view of the above and attached hereto, please review this matter in its entircty and
increase the fee to an amount that is fair, reasonable and commensurate with the level of
skill required, the complexity of the case and the fully favorable results that were

achieved on this case.

Thank you for your consideration in this matter.
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%'&S\\* SOCIAL SECURITY ADMI\IISTRATION
m""&g Rcfer To :

. 'Ofﬁce of Dlsablhty Adjudlcatlon and Rev1ew., S
o ‘Umon Center Plazall P
e fj870 Flrst Strcet, NE 8th Floor
/":Wa.shmgton DC 20002 4205 St
g _fTel (207) 523 0408 /Fax (20’7) 408 8995 .

i November 6 2008

‘rev1ew was retumed to ybu so that 'yoﬁ could 1ssue the rdér Wthh you dxd not do untll May
2008 (after recelvmg reminders ﬁ'om staff w1th1n the Regmnal Ofﬁce) , %+

 Form HA-L46 (03:2007) -



COUNSELING PERTAINING TO TONE AND LANGUAGE IN FEE ORDERS

 FormHA-L46 (03-2007)



 Form HA-L46 (03-2007)

See Next Page’
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P
4 'b "m” ¥ CHRISTINE P. BENAGH,

m'v&

, 4DMW[STRA TIVE LAW JUDGE
- Social Security Administration o
- Office of Dlsablhty, AdJudxcahon and Rewew |
' ‘Union Center Plaza II 8],

. 820 First Street N.E.

Washmgton D.C 20002
Telephone: (202) 523-0408
\Facsumle (202) 408 8995

N OTICE OF GRIEVANCE
STEP ONE |

Cbrlstme P Benagh Admlmstranve Law J udge,

Washmomn, DC Ofﬁce of Dlsabxhty Adjudlcatmn and Rev1ew o

vs.

Larry K Banks Heannu Office Chlef Admmxstmtlve Law Judge,
and Office of stabxhty Adjudlcanon and Rewew G

This gnevance is ﬁled pursuant io Amcle 10 of the \Collectlve Bargauung Agreement _
p between the. Association of Admlmstranve Law . Judge IFPTE, AFL—CIO (AALJ)and
the Somal Secunty Admlmstrat:on Ofﬁce of Dlsablhty A }udlcatlon and Rewew " .

)(ODAR)

The Gnevant J udge Benagh serves asan Admuustratwe Law ] udges m the Waslnngton

DC ODAR office and is a member of the bargamlngfumt repreSented by the Assoc1at1on

of Adlmmstratlve Law Judges IFPTE AFL CIO '(AALJ)

'Respondent Larry K Banks is. the Washmgton DC ODAR Hearmg Ofﬁce Cluef

' “Adn'umstratlve Law Iudge (HOCALI ). - In that capacny, he i is respon31b1e for the falr and

equltable treatment of the Administr ative Law Judges: (ALI) and for the 1mplementat10n
* of the terms of the Collectlve Bargammg Agreernent (CBA) in the Washmgton DC
ODAR. Respondent ODAR is a component of the Social Secunty Admlmstratlon and its
' management officials are respons1b1e for the fair and eqmtable treatment of the ‘
Administrative Law Judges (ALJT) and for the 1mp1ementatxon of the terms of the
Collectlve Bargammg Agreement (CBA) m the Washmgton DC ODAR

On November 6, 2008 Resp ondent Banks 1ssued a “Gmdance and Counsehng
memorandum to Judge Benagh W1ﬂ1 regzud to her decisions in two fee orders; tlns

f1°~



document is attached as Exhibit A, attached at pages 1-4.- This memorandum contalns ‘
szstatements of fact and law and encroaches on]J udge Benacrh S Juchclal 1ndependence

2. Wlth regard to the .
fee agreement In 200

statement ‘th representatlve had dxctated the on—the—record demsmn 1c ey
Benagh; it listed a large number of hours, far i In excess of What woud be con51dered pi B
reasonable; and the it 1mphc1t1y represented that the attomey had performed agreatdeal’ L
of c]encal work, wlnch would ment alower hourly rate for clencal tasks Id '

42



The matter was, therefore, ﬁled untll there was time for more deliberate con31derat10n A
‘series of personnel chancres in the hearing office prevented the maiter from coming to ‘

Judge Benagh’s attention again for about 18 months

Judge Benagh did not feel that the fee petttron met the legal standard for approval
- therefore, she used a recommendatxon procedure to send the matter to the Regzonal Chiief
Judge Exhibit L attached pages 67-71. However, the Reglonal Attorney returned it to.
- her, mformmg her that she had used the incorrect procedure Exhibit B, attached pages 5-
31, esp ‘page 1 1. ] udge Benagh accepted tlw mterpretatron of the Reglonal Attorney A

| Thls ﬁle retnmed by the Reglonal Attorney was accompamed by'vanous e—mzuls from

decrston to the j Ju \alleged I at 7-10,.and Exhit Di, attached at pages 35-39
(Judge Benagh's 1 . tructlons for the-decxslon)

.

On October lO, 2006 Mr Baj o} completed hxs revrew of the fee petlhon and venﬁed the
' .appropnate hmeﬁame ‘He e-mailed these to Judge Banks and the Actmg Heanng Ofﬁce ;

Manager for the Washmgton DC heanng office. Hed 1 ed_th 'the representatrve
could only collect addltlonal payment for the penod f_ro m Septemt

~ tition; and set otit a ﬁgure of $2 949 00 as an amount that the ALJ could |
;recommend ]d ’ A P NGO B

gt There followed a penod in Wthh I udge Benagh had no legal assrstant followed by a

g penod with apart ~time legal ass1stant who o nce ﬁles “and, ﬁnally, a
: permanent legal assistant, but one who had not had agency training for that posmon
wEventually, however, the fee pet1tlon ﬁle and memoranda from Mr,; aJo”were provrded

_to Judge Benagh

; On May 8 008 usmg Mr Bajo s papers as a startmg p01 (vJudge Benagh 1ssued the

o f?order in unSUOIl on her ofﬁcxal letterhead.. Exhlbrt O attached pages 74- 76

3. There is. no requ1rement in the regulatrons or HALLE‘{ that a Judge must use a

spec1ﬁc title, a specrﬁc format, general office letterhead or ‘the DGS templates for any .

. document. In any event, I udge Benagh could not have used the DGS templates for this
- order as her computer access to them was moperahve on May 8, a5 she mfonned '
management. - Exhibit N, attached page 73. Thisi is not an uncommon problem See

\EXthltB attached pages 5-31, esp. 12. (Vll‘glllo Bajoe- malled J ndge Benagh statmg




that he had intended to prepare a fee authonzatton form for her .but could not, beoause
-~ the DGS function was not set up properly on his computer)

4 The counselmg memorandum rebukes J ud ge Benagh because her 7008 fee order - the
: case provided neither the claimant nor representanve w1th"appeal ri o
:mstructtons ‘for requestmg, ew. The Judge does not wnte the noti es of app
: nghts that are attached to r Cisio ) ' '

‘pages 67-71. - Notices are not the respon31b1hty of the Judge but of the staff The actlons S
of the staff are not dlrected byJ d but by management e v s

: 'Jﬁdge Benagh

of the most fundamental

misstated thetn Itis not. allege‘ hat she,omttted matenal:facts She set forth the truth, -

: Respondents may not repnmand an'y__xudge appom d under the APA for such an act. To
do so fundamentally violates the statutory mdependence of the Admtmstratlve Law
Judge -

7. The counsehna memorandum chastises J udge Benagh for. attackmg
credibility. ‘As an 1ndependent J udge who must conduct all proceedmgs before her fairly,
accurately, fully, and impartially, she is required to question the credibility of material




- statements unsupported by the facts, as demonstrated by HALLEX I-1-3-3.E. Sheis -

required to do this w1thout Te gard to the 1mportance or prestige of the individual
1t person, indeed,

mvolved.

But 1mp01tance presn ge hlgh federal office, or fnendslup, should nnmumze 1o one from
Judicial scrutiny. J udge Benagh is being told that she ‘may not exercise her statutory
duties impartially. ‘Respondents are prohlblted by the Administrative Procedures Act
from telling Judge Benagh ox any other Administrative Law Judge, how she will deade
this or any future case. The purpose of the APA is to protect the decisional process, to
ensure that dec151ons under the Act are made on the law on the facts and on the merits

8.7 udge Benagh Is charged with 1 using ¢ very caustic language thh regard to the
'representatwe s cred1b1hty This is false. The fee decision contams a stern demal of the
- attorney’s allegatlon that he dictated a decision to her. The other CI’]UCISIHS of the fee
'petmon are strai ght—forward dlSCllSSlOﬂS of the facts.. Those facts are Very Serious, but the
descnptlons are short and to the poxnt usmg nelther sarcasm nor ‘caustic Ianguage

J udge Banks admonlshed Jud ge Benagh that she i is to use “dlplomatlc Ianguage ” There
1s no such requxrement Judge Banks is misstating HA.LLEX Judges are prohibited from

name-calling, from “emotionally charged words €. g malmgerer hypochondnac
c.” HALLEX I—7 8-25.D.

T udge Benagh used no. ernot1 onally charged Words” atall. She used the words of the
statutes and requlatlons i.e., ““false and mtsleadxng” Judge Benagh described those false
and mlsleadmg statements but not w1th “emotionally charged words”. Judge Benagh
concluded that the attorney s alleganons were not credible.- It cannot be objectlonable to
use the’ words of the statutes and regulattons that. apply to the factual situation before the

Judge

' The language of dlplomacy is purposefully the language of 1nd1rect10n and vagary The
Ianguage of a Judge should be clear and forthright w1thout amblgulty

9. In the counsehng memorandum Judge Banks complams that J udge Benagh
cnt1c1ze[d] the attorney”. A judge is required to provide the reasons for her actions. It

is impossible to write an order’ reducmg an attomey s fee and explammg the reasons for

the reductions without bemg critical of him.. Respondents are castlgatmg the Judoe for

' carrymg out her statutory and regulatory obligations. -

10 ‘Moreover, Judge Banks criticized Judge Benagh for ﬁndmg fault with

“on several i 1ssues that the Reglonal Chief J udge believes have been mostly
‘miscommunication, clerical errors or a difference in phllosophy » The “beliefs” of the
Regional Chief Judge have no basis in this record of the fee decision. There is no
question but that the double billing. occurred. The false statement about dictating a
decision to the Judge can be read on the face of the petition. There is no evidence in the
record to support theories of miscommunication or clerical.error. Respondents are
criticizing Judge Benagh for failing to take into account assertions of belief, which are

wn
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‘not facts, from a ex parte manaoement ofﬁcral who formulated his views after her )
decision, and which are not in the record. The APA requires Judge Benagh to make
“decisions strictly on the basrs of the record. Respondents’ direction that she should do

§ otherwrse contradrcts the starute

The reference to “a d1fference in phrlosophy 18 mterestmg, because t.here 1s a regulatory '
statement of the phrlosophy that Respondents including its Judges, should bnng toany
fee decision. We are to ¢ cons1der the purpose of the social security program, which is to
provrde a measure of economlc secunty for the beneﬁcranes of the program To allow
benefits to be wrongfully drverted from claimants to theu' representatrves is notin accord

'Wlth the phrlosophy of the Socral Secunty Adrmmstratron :

, ll J udge Banks reproved J udge Benagh for mentronmg the Agency S productron goals
‘for Judges within'a fee order as those are mternal goals ' N L

: There areno regulatory or pro cedural prohrbrtrons agarnst rnennonmg the Agency 8oy
' fmternal productron expectatlons in‘a decision. : PR e

Further there is nothmg “mternal” about the factthat the Agency expects a Judge to’
produce between 500-700 decisions each year. Those expectatrons are quite pubhc
Commissioner Astrue described them i 1n recent testrmony to the Umted States Senate as a

major initiative to handle the backlog.
http://www.ssa. gov/lemslatron/testrmony 052307 addendum htm Commrssmner Astrue

and the Deputy Commissioner for Drsabllrty Ad}udrcatron and Revrew Lisa deSoto
described them in recent presentations to claimants’ representatrves at a NOSSCR
conference htto //socsecnews bloospot com/search’kr*?OO ' : l

The analogy used byJ udge Benagh companngn allegatron that he Spent i}
more than 77 hours on the case to the average of 2 Y5 hours in which’ the Agency

demonstratrng the likelihood that
a Judge must read and a:nalyze all of the evidence, requestneeded factu

has publicly ; stated a J udge carr complete all work on a case, was highl y effective in - ,
_clarms were fallacious. To decrde a case, -

read and rule on all procedural motions, obtain and applyall pertment law, he
' tesnmony, questron the clarmant, wrtnesses and experts, and instruct and corr
decisional drafts. The drspanty between the,hours alleged by and the hours
expected of a dge is too wide to be true . The fault here lies not in Judge Benagh S .
»lanalogy, but 1\ he Agency S refusal to reco gnrze the 1mpropnety of such clauns ﬁom

"representatrves e

Judge Benagh S conclusron is also supported by her long expenence in private practrce ‘
and with Social Security practitioners. Representatrves who are compensated for their
work in the drsabrlrty field must work on a volume basis. The fee limitations (generally
- $5,300) and the likelihood of success are both too low to permit a répresentative to put -
anything close'to 77 hours into a straight-forward, uncomphcated case. That number of -
hours would limit the representative to three cases a month. Consrdertng the hkehhood



that he would not win all three, together with office overhead, the representanve would

soon be out of busmess

12. The counseling memorandum takes issue. w1th Judge ‘Benagh’s statement that the
+ Regional Office staff ‘proposed a fee of $ 949 00, statmg that this is not the practlce of =~

the Regional Office Staff and that the Reglonal Office has no record that Regional Office

| staff had made sucha proposal Regxonal Staff did make that proposal ‘The prOposal
was written by . Mr BaJo and sent, by e-mail, on October 10 ”006 to Judge Banks g

EXhlblt B, attached pages 5- 31 esp: oaae 7.

13. The counsehng memorandum cntxc1zed Judge Benagh for usmg $129 63 as the

’hoully rate for the hours of work she did approve: ‘She used it because it was the hourly

. rate caIculated by the DC Hearing Office staff from'the fee petltlon itself} accordmg to

usual ofﬁce procedures She used it because it.was the hourly rate proposed by Mr. Bajo ‘

- of the: Reglonal Office staff Id She used it because the attomey had not asked for a
differerit hourly rate. There arenore gulatory or HAL EX prov1510ns addressmg an.
appropnate hourly rate The duectwe in the counsehng memorandum touse the “hourly
‘rate of the local [s1c] v101ates the regulatlon as. th1s is not: hsted as one of the factors a

Judgc 18 to conmder when settmg the fee.

fdq
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Routing and Transmittal Slip Date: March 12, 2009

To: (Name, office symbol, room number, building, Agency/Post) Initials Date
Offlce of Dlsablhty Adjudlcatlon and Revnew
Union Center Plaza
820 First Street, N.E., 8" Floor
Washmgton, DC 20002
% Coordination [ L] File
Note & Return _|| Approval
LIl For Clearance || Per Conversation
[ Il AsRequested For Correction
Prepare Reply ]| Circulate
[ ] Justify | See Me
Comment ‘ Investigate
Action ‘ FYI |

The Regional Chief ALJ Jasper J. Bede has corbnp\lleted the review of the fee agreement for
the above. Enclosed is a copy of the order/authoriiatibn for your information.

DO NOT use this form as a RECORD of approvals, concurrences, disposals, clearances, and similar actions

Telephone Numbeér:

From: (Name, brg., symbol,‘Agency/PoSt)

Elba L. Bousofio, Paralegal Specialist (215) 597-1816
Region ITI - Office of Disability Adludlcatlon & Review : ‘
‘ | eiba. bousono@ssa gov

P.O. Box 13496, 4th Floor

Philadelphia, PA 19101 '
Signature , ' Date /
( 7 o ‘ . @-/ ‘J

\/V




SOCIAL SECURITY

Office of the Regional Chief Judge

. MAR 12 2009

t

Dear Counsel:

closed lease find an order regarding the administrative review of the case of w
i The order sets forth the reason for the determination as well as what, if any,
fi

r ‘SthS are necessary.

Regxonal Chief Judge

CC:

wame el
RISl

Mid-Atlantic PSC
300 Spring Garden Street, Module 7
Philadelphia, PA 19123 :

Office of Disability Adjudication and Review

Union Center Plaza
820 First St., N.E., 8" Floor
Washington, DC 20002

Enclosure

SOCIAL SECURITY ADMINISTRATION
Office of Disability Adjudication and Review
300 Sprng Garden Streel
P.O. Box 13490
Philadelphia, PA 19123
Tel (215) 587-4100/ Fux: (215) S87.2328



SOCIAL SECURITY ADMINISTRATION
Office of Disability Adjudication and Review

ORDER OF THE REGIONAL CHIEF JUDGE
AUTHORIZATION TO CHARGE AND COLLECT A FEE

IN THE CASE OF CLAIM FOR

Period of Disability and

g Disz'ib‘ility Insurance Benefits
(Claimant)

(Social Security Number)

(Wage Eamer)

On May 8, 2008, the presiding Administrative Law Judge (ALJ) appro_véd afee of $1,179.63.

By letter, dated July 8, 2008, the representative, requested
administrative review of the prior authorized fee. Counsel stated the following:

.....

..In view of the amount of txme invested in the case, the complexity of the case and the
lcvel of skill required, we believe the requested fee of $10,079.00 is fair and reasonable

compensatlon for the results achieved.

Furthermore, the requested fee is in accordance with the agreement sxgned by the
claimant that states our fee for successful representation will be 25% of the past due
benefits awarded. As the Administration withheld a total of $10,079.00 for anticipated
fees, our requested fee does not exceed the 25% cap, nor does it result in 2 windfall to the
representative and there is no evidence that it is unreasonable or that the services
provided were substandard. Moreover, the regulations do not set an hourly rate. Instead
it outlines the criteria to be followed in evaluating an attomey s request for approval

under Section 404.1725 (b)

After reviewing the itemized list of services rendered by Counsel; , | am satisfied that the

amount of $10,079 is reasonable for services rendered by the representative. All parties should
note that on Auguest 30, 2002, the Social Security Administration already sent Counsel
payment of $5,300, minus a user fee, for this case. Thus, the balance due Counsel
$4,779. The amount approved is based on consideration of the factors set forth in 20 C.F.R. §§
404.1725 and 416.1525 and HALLEX I-1-2-57, and is appropriate given the nature of the
services rendered, the time actually requxred to render the service, and the complexity of the
issues involved. There are no further reviews or appeals of this determination available.

a
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We will directly pay the attorney representative's fee from that portion of the claimant's title II,
title XVI, or Black Lung past-due benefits which has been set aside for representative fees. Non-
attorney representatives approved under the special demonstration project (Federal Register g
notice published January 13, 2005 (70 Fed. Reg. 2447)) also qualify for direct payment If the
direct payment check does not cover the authorized fee, payment of the balance is a matter for
the claimant and attorney to settle The representatxve should send any questlons concemmg the

status of the check to the processm g center that issued the claxmants award letter.

?:'Reglonai Chief Judgé“ ,
MAH L2 wg

£
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INFORMATION CONCERNING THE FEE AUTHORIZATION

Items. SSA Considers
When we authorize fees in Social Secunty, Black Lung, and/or Supplementa( Security Income cases we consxder each
of the foi!owmg : T

o The purposes of the programs
The extent and kind:of servrces the representatrve provzded

‘The comp[ex:ty of the case.
The fevel of skill and competence requnred of the representattve in prov:dmg the services.

The. amount of ttme the representative spent on the case:

k,The results the representatxve achieved.
The level of review, which the representative took the clatm and the level of reVIew at wh:ch he or

fany amount

S8l e ee g o

: she became the daxmant s representative.
« ' The fee amount the representatrve requests. for his or her serv:ces xnc!ud
' authorized; or requested before but not mc(udmg the amount ofany expensesv ef or she mcurred

'Arthough we, consnder the amount of beneﬁts ‘payable, if any, we do ot base the fee amount we authorize on the -
amount of the beneﬂts alone but on a consnderat:on of aH the factors listed- above i e ' . S

How Much the Representatwe Can Charge
The representatlve cannot charge, and the claimant never: owes, more than the fee we authonze, except for:

. Any fee a Federal court aHows for the representat«ve S servrces before tt and
Out-of-pocket expenses your representative. incurred, for examp!e, the cost of getting evudence

®
‘» Our authorization:is not needed for such expenses.

Trust or Escrow Account ;, ‘
If the representative established a trust or escrow account ke or she:may wzthdraw the authorlzed fee from that

account.. The representattve must promptly.refund excess funds in the trust or escrow account to the claimant if, for

wxample: -
¢ The funds in'the trust or escrow account exceed the amount of the authorlzed fee or
The combined total of the funds in the trust or escrow account and the amount we directly pay the

fvattorney representatxve from the clalmant S trtle II or: black ung past due beneﬂts exceed the
‘amount of the authonzed fee. L : R

Possuble Refund to the Clalmant ) : ' '
A claimant may.be due more money when. the:Social Secunty Admmrstratlon authorlzes a representatzve s fee and a

claimant receives both Social Security and’ SSI benefits. This.is because the Socua{ Security. Administration deducts
the authorized fee from the amount of Soc;al Secunty beneﬁts that count as mcome for SSI purposes. Tnen more SSI

benefits are due

If a claimant thinks rnore SSI beneﬂts are due and has not recewed more ‘money or a letter w:thln 90 days of th!s ,
authorization notrce he or she should: contact the Social Securrty Admnmstratxon If a c{acmant v1stts a Soclal Secunty

office, he or she: should take thrs authorazatxon rotice,

/ Penatty for Chargmg an Unauthonzed Fee
For improper acts, a representatlve can be suspended or disqualified from representmg anyone-before the Social

Securrty Administration. ‘A representative alsp can face.criminal prosecutzon Chargmg or collecting an unauthorized
fee or too much for services provided in any claim, lndudmg services prov:ded m any cra!m, mcludxng services before

a court whnch made a favorable® deczsron is an improper act.

References ‘
18 U.5.C. §§.203,; 205 and 207 30 U.S.C. § 923(b); and 47 U, S C. 8§ 406(a), 1320a 6 and 1383(d)(2)

« 20 CFR §§ 404.1700 et seq. 410, 684 et seq. and 416. 15 et seqg.
Social Securlty Rulmgs 88-10c (C.E. 1988),.85-3 (C.E. 1985), 83-27 (C.E. 1983), and-B82-39 (C. E 1982)
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Fee Petition o View Recommendatlon Report
“ !_ Adm_lq lStratlve ReVleW o Print Recommendat:on Report
Submitted by  [Randell, PhilH. | Program Analyst M__j

Claimant's Name

Representative Name | } Attorney [?esﬁ__.__ e ]

Claim Type ’DIWC ‘J AR requested by “lieﬁpresentati-v_éj

Level of Appeal ,K;;Eeals C@unc'l o 4 - #of Hrgs. [one }

Claimant agrees with appeai? [cc')p—\‘/‘~ of re rep ) letter sent to claimant by RO & Rep “J '

Date RECDbyRO | 7/8/2008 Timely Filed?  [Yes |
Type of Fee Request ‘fAdmi‘nistrative Review Basis for Request [ﬁéggéeks increase _f
’ m e e c—— ---—-— oS ———
ALJ/AA |Benagh, Christine J : | - HO: |Washington (5029 %__WJ
ALJ recommendation Made? [Yes AL juétiﬁcation {See AL Memo dated 5/8/08 w—“‘ ‘‘‘‘‘ ]
HOf I | $5,332.50 ] + 25% of XVI. ,f $0.00 ] Total of 25% z '$5,332.50
Fee Agreement terms {Percent of PDB - - - | : ’ . ]
— — w_.__—'-h:'::_""—T':""""""_'"'V_ —— “ . . ; e ———— ]
Total Rep time [77.75 | Reasonable? |No =
Fee Requested ’L  $10,079.00 ] : Hourly rate j $1 29-52_J
ALJ recommendation | $1,179.63 | . AUHourlyrate |  $15.17 |
Fee recommended by RO Staff Member | | © $10,079.00 0—_}

—

Justification for reduction of fee by RO staff member IOTHER-See Billable Hours L

e it i _—

] Time for meetings with cimt not needed [] Hrly rate seems excessive (] File review with no follow-ups -

7] Rep didn't appear at Hrg/did not submit new evidence [C] Many services itemized seem routine

[ Claimant's economic circumstances ] Rej:)'s billing list shows no entries less than .25 hrs. ;
2

f[} Most records submitted before rep was involved (] Calls/Ltrs to/from ODAR/SSA/Cimt not needed ;

i’j No major complex, legal, med or voational issues involved [ ] Some time claimed is Fed Court Time i

‘ L

Page 1
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: !f "} There were significant issues involved

!|. | The representative appeared at murtiple hearings

" |1 Time daimed is reasonable in light of the case

File review

OTHER:

(\/ The favorable decnsxon was ISSUEd af’ter a remand

i ] The representative submitted key.eviderice

l‘ 1 SighiF cant weight given'to ALJ's recommendation

BILLABLE HOURS

, Hours Spent Hours Removed
Calls tofffom-0DAR/SSA/CImE [1000 | BE0 A0 cals @ Sreach | I N
Ltrs to/from-ODAR/SSA/Clmt 14.25 NN T _ T 1425 m'j
Calls to/from Medi’Soukrces fzuobo_ ____J (L_*_ o _f 200
Lrs tofrom Med Sources 2750 | US0(denca) | oo ]
Me’etings/Confererﬁcés with cimt | ’Oh_ } 0 ;FOI J
Briefs-includes draft prep {é_?:S__-, J '0 | ’825 " J
'907) ] fl.SO (no follow-ups induded) 750 ..... ]
Time spent on Hearing(s) (5.75_” . J 0 i - B
b o L Bo __ Jpw B
1 i
| 5 . .
Total- . 77.75 | 24.10 |- [53.65

B

Remarks I

Data compiled by Elba Bousofio, Para[egai Specxahst The attomey has requested
'$ 10,079. We usually pay less than $200/hr. for successful work in Washington, D.C.
lSmce even 33.65 hrs x 200 = $10, 730, we should_pay the reques;ed fee of_$10 079. )

Remarks 1 (Con't)

lm this case.

{ RCALJ signature: |

PLEASE NOTE: ( 1y The attorﬁey was a!ready paxd $5 300 on thIS case, s0 the balance
is $4,779 (see attached). (2) Judge Benagh recexved counselmg regdrdmﬂ her fee order

/0 790 —

f

277@7

L4

mant's Name fP~
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Submitted by [Bo’u-‘soﬁ.o, ElbalL.

Claimant's Name _’ ] SSN “ﬁ

Representative Name _ J Attorney Fes j
J - AR requested by ‘Representative }

J  #of Hrgs. {one J

Claim Type LDIWC

Level of Appeal }Appeafs Council -

Claimant agrees with appeal? !Other J Other

Date RECD by RO | 7/8/08|

!cbpy of rep letter sent to claimant by RO & Rep )

Timely Filed? l?es’ '

Type of Fee Request [Administraﬁve Review } Basis for Request }Rep seeks increase
~HO: Washmgton (5029

ALJI/AA lBena'gh,. Chri’stine

ALJ recommendation Made? [Yes ; 'ALJ justification {See ALJ Memo dated 5/8/08
% of I [ $5,332.50 | + 25%ofxvi: [ $0.00 | = Totalof25% | ~ $5332.50

Fee Agreement terms Percent of PDB:

Total Rep time (77 75 ] - Sk Reasonable? ]No —I
Fee Requested j $10,078.00 } Hourly rate $129.62
ALJ recommendation [ $1,179.63 } ALJ Hourly rate  $15.17 J
Fee recommended by RO Staff Member [ } $6,974.5ﬂ

—

vl File review with no follow-ups

Justification for reduction of fee by RO staff member lOTHER-See Billable Hours

[ Time for meetings with clmt not needed i~ Hrly rate seems excessive

|v: Many services itemized seem routine

IV, Rep's billing list shows no entries fess than .25 hrs.

W1 Claimant's economic circumstances
I 1 Most records submitted before rep was invoived 'V Calls/Ltrs to/from ODAR/SSA/CImt not needed

iwl-No major complex, legal, med or voational issues involved * i Some time claimed is. Fed Court Time

Page 1



B R R N R R R A L B R i . __}

% * There were significant issues involved [} The favorable decision was issued after  remand . - Other-See Billable Hours

[ .| The representative appeared at multiple hearings 1] The representative submitted key evidence

11" | Time claimed is reasonable in'light of the case | | Significant weight given to ALJ's recommendation

 BILLABLE HOURS

Hours Spent Hours Removed . .- Remaining Hours

Calls to/from-ODAR/SSA/CImt ~ [10.00 | [3.60 40 calls @ .25 each_ [6.40 ]

Lirs toffrom-ODAR/SSA/CIme. 1425 | o T {1425 <

Calls to/from Med Sources o lZ.OO o § 12.00
e

Ltrs to/from Med Sources e 127'.;50, L J 17.50 (clerical)

'Meeﬁngé/cﬁnfereﬁ;:es wuth cimt 0 ; lo TR Tl 0
Brief’sQir;é!Udes dra‘ﬁv: prep-w {8.25‘ S fO& = N 0 : 8-25
File review | . {9.00 — 1.50 (rjo’folibry\/;u{ps\ikrj‘clq;cied)}’ 750 ;
Time spent on Hearing(s) - 3.75 | 1o | B
oTHER: e 0L oam ke [Go ) s | [0

- |fees for med sources 1.50. e B ey

Remarks I [Trecommend a fee of §6974.50 for 53.65 hours @ $130 arhour. Only T hrg was held, & |
s g  [case did not seem @ all complex. 53.65 hrs is a reasonable amount of time expended on

a non-complex, one hearing case. .

Remarks I (Con't) .

'Fee A,étﬁdrizéd byRCALJ ’

RCALj sigpaguré: v :  - Date e sy J .

mant's Name:
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Call Date [7/18/08

Call Tra"ching'{SVStem“‘- CATS

Message For:  |Bousoiio, Elba L.

Caller Name

i ca‘,ll_;,e'r# k)

Claimant Name @

Cla:mant SSN ;

(if applicable)

ALJ:  |Benagh, Christine

Case RECD Date [7/8/08

(if apphcable)

Hea”ng Ofﬁce = '-ashlngtOn S j

“Case Type: FPAR (Admmzstratvve Rewew of Fe |

Basis f/Call: [ACKL Letter RECD/has Questions T e T B §
dst Action Date 7/14/08 , Current Status: [ACKL (Ac’kno’wied'géd)_“ 1

'Message taken by:

Elba L Bousofio

Remarks:

PR "'53 ,v .',‘ 2% zz,-: 58?";' r"““wwﬂwfw Sk
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SOCIAL SECURITY

Office of the Regional ChiefJudge

G

Dear Mr.-

Enclosed 1s a copy of a letter from
revi}ew of the authorized fee in the case o

Fe, requesting administrative

[f you wish to comment on this statement, please do so within 15 days from the date of
this letter. A copy of your response should be sent to Counsel

If you have any questions or concems, please contact Elba Luz Bousofio, Paralegal

Specialist, of my staff at (215) 597-1816.
per J

Regional Chief Judge

Enclosures

SOCIAL SECURITY ADMINISTRATION
Olfice of Disability Adjudication and Review-
300 Spring Garden Street
P.Q. Box 13496
Phitadelphia, PA 19123
Tel: (215 597-4100 7 Vax: (213) 597-2328
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