DI-14-1588
Initial Whistleblower Comments



May 10, 2015

The Honorable Carolyn N. Lerner
Special Counsel

U.S. Office of Special Counsel
1730 M Street, NW, Suite 300
Washington, DC 20036

RE: OSC File No. DI-14-1588
Dear Ms. Learner:

A review of the OMI report shows glaring inconsistencies, gross errors, and gaps in logic during
their investigation clearly indicating that the OMI report findings are erroneous.

In my attached written response, | have outlined some of the most serious deficiencies in the
investigation. To substantiate the obvious flaws in the investigation, | have cited documents in
my possession. Unfortunately, in order to expand upon extensive additional deficiencies, |
require specific documents that, to date, the VA has failed to release to me despite my valid
request for the information in March 2015.

Most notably in the OMI report, an egregious error was made when the investigators
inexplicably stated no policy was violated when a senior executive's administrative assistant
accessed my medical records. The VA gave the explanation that Ms. Hamilton-Bell, assistant to
the Chief of Staff Dr. Deering, accessed my medical record on June 28, 2013 merely to obtain
my home address in order to send me the letter regarding suspension of my privileges.
However, the date of that suspension letter was actually May 28, 2013, and the letter was
received within a few days thereafter at my home. Therefore, Dr. Deering’s assistant had no
valid reason to access my medical records a month later on June 28, 2013.

In addition, since the 1996 HIPAA passage it has been a violation for employers to access an
individual’s medical records for such demographic information. For decades it has been a VA
standard practice to only place an employee’s work address in his or her medical file, not a
home address or phone. As an experienced administrative assistant to the Chief of Staff, Ms.
Hamilton-Bell was in a position to be well-versed in the policies regarding accessing
demographic data for staff and HIPAA regulations. Ms. Hamilton-Bell would not have accessed
my medical file to seek my home address.

It is inconceivable that the VA could not substantiate my allegation that there was an illegal
intrusion into my electronic health records when reviewing the case of Ms. Donna Hamilton-
Bell’s unauthorized entry into my medical record. There is no appropriate reason for her to
have accessed my medical record other than for purposes of retaliation. Likewise, the
explanation of Officer Seibel’s intrusion into my medical records was equally flimsy. As already
uncovered by the Office of Special Counsel and attested to in front of the House Committee on



Veterans Affairs, accessing employee medical records illegally is one of the patterns of
retaliation that the VA has practiced against many VA whistleblowers.

Another illogical stance in the OMI report is that the OMI wasn’t able to substantiate improper
supervision of residents. Per its own report, the OMI found a significant number of episodes
where it could not be verified that an attending physician was present because of lack of
physician notes/co-signatures and improper nurse coding of the OR log.

Attending physician oversight of residents requires mandatory documentation in the patient
medical record. However, the OMI clearly wrote on page 8 that there was a lack of attending
progress notes and co-signatures in 6-20% of audited patient medical records in multiple fiscal
year quarters that it examined. Glossing over this striking lack of required documentation, the
OMI still inexplicably writes that it was unable to substantiate the lack of attending physician
oversight of surgical cases.

It was devastating to learn that the OMI did not keep my name in strict confidence as | had
requested for the investigation. | requested this explicitly to avoid bias during the investigation
process and also to ensure that the focus of the investigation remained on the allegations of
poor resident supervision and poor patient outcomes. However, as evidenced by the content
of the official report, the OMI not only used my name freely during the investigation but also
included my name on page 19 of its official report. An overview of the OMI report indicates the
OMl investigators were more focused on discrediting me than they were on investigating the
allegations | made.

Evidence of investigative bias/poor technique are obvious throughout the report. The OMI
chose not to review all the timeframes during which | stated there were problems in resident
supervision and/or patient outcomes. Based upon the timeframes cited in the report, the
investigators failed to access the surgical records for the specific years that would show gross
deficiencies in operating technique including high numbers of complications and mortality. The
investigators also incorrectly claimed that advanced laparoscopic procedures are considered as
“general”/basic and therefore within the scope of general surgeons privilege.

Dr. Deering, the Chief of Staff who retaliated against me, has been found by an independent VA
Office of Accountability Review investigation in August 2014, to have repeatedly retaliated
against another Phoenix VA whistleblower.

| believe the VA OMI team did not exercise due diligence or common sense when investigating
my allegations. I’m hoping that a review of the attached documents will convince you of the

same.

Sincerely,



GROSS INADEQUACIES OF VA INVESTIGATION: OSC File No. DI-14-1588

1. VA investigators ignored Phoenix VA policy and HIPAA federal law when they
inexplicably stated that my medical records were accessed appropriately by VA
administrative staff.

When discussing the multiple intrusions into my VA electronic medical record, the VA
investigative summary page V stated “...all were authorized accesses in the performance of the
employee’s official duties”. This is patently untrue. One employee, Donna Hamilton-Bell,
stated she accessed the records to obtain my address for mailing a letter. However, the letter
sent to me and which is in my possession was dated May 28, 2013. It was on June 28, 2013 that
she actually accessed my record. Having sent the last of the correspondence one month earlier,
there would have been no reason for Ms. Hamilton-Bell to access my medical record on June
28, 2013 for said purpose of obtaining a mailing address. Please see Exhibit 1, the VA
suspension letter that was sent to me which is dated 5/28/13.

For decades it has been a VA standard practice to only place an employee’s work address in his
or her medical file, not a home address or phone number. As an experienced administrative
assistant to the Chief of Staff Dr. Deering, Ms. Hamilton-Bell was in a position to be well-versed
in the policies regarding accessing demographic data for staff as well as federal HIPAA
regulations. In addition, like all VA employees, Ms. Hamilton-Bell is required to take annual
training on Privacy Information and HIPAA wherein such employee medical record access is
specifically designated as prohibited. The senior administrative assistants routinely use HR to
obtain address information. With other resources at her disposal, Ms. Hamilton-Bell would not
have needed to access my protected medical file to seek my home address. In fact, there is no
other purpose for her to access my medical record other than for purposes of retaliation
against me carried out in her capacity as an assistant to Dr. Deering.

The investigators’ written comment on page 21 inappropriately claims that Mr. Seibel, a police
officer, accessed my electronic health record to “obtain the whistleblower’s work address and
phone number.” This intrusion purportedly done to obtain my “work address and phone
number” would not have yielded any useful information for the officer. Officer Seibel already
knew | worked at the VA. For 30+ years, it has been the practice of the VA to only put the VA
switchboard number as employees’ work number, never the extension number. In his position
dealing with numerous employee complaints, this experienced police officer should have been
aware of this practice. Officer Seibel was in the position to have known that calling the medical
staff office is the standard way the police officers locate an employee-physicians phone
number. (It should be noted that the VA has since stopped officers’ ability to access employee
medical records because the VA internally found that medical records were being accessed
inappropriately.)

As per Phoenix VA Health Care System Policy Memorandum PO-05 Sensitive Record Access and
Tracking Policy it clearly states, “Medical records shall not be accessed by an employee, or any
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other user, for the purpose of obtaining demographic information of a co-worker. This includes
such information as home telephone number, home address or any personal demographic
information. This is one of the reasons that employee medical records are labeled as
“sensitized” and tracking of access can be done.

The pertinent policies to review regarding the inappropriate release of demographic data
include: Privacy Act of 1974; VA Directive 6500 Automated Information Systems (AIS) Security
Policy; Release of Information Privacy Act and Freedom of Information Act HIPAA 164.308a4iiB,
164.312d; VHA Handbook 1907.01 Health Information Management and Health Records; VHA
Handbook 1605.1 Privacy and Release of Information; Fact Sheet on Incident Response —
December 2011; VA Directive 6500.2 Information Security; VA Handbook 6500.2 Management
of Security and Privacy Incidents.

There is a VA Human Resources (HR) policy which states that employee demographic data such
as address and telephone number can only be released through HR. (Please see Exhibit

2 for the HR policy.) Ms. Hamilton-Bell, as an experienced administrative assistant to Dr.
Deering, should have been well-versed in the accepted method of obtaining demographic data
on an employee. In fact, in order to send out the May 2013 suspension of privileges letter to
me, she could only have received my address from an HR source, not from my medical record
as they allege, because my medical record did not contain my home address.

Since the passage of HIPAA in 1996, it has been a clear violation of federal law for
employers/co-workers to access an individual’s medical records for purposes of obtaining
demographic information. All health care employees receive mandatory annual training on
HIPAA regulations and patient privacy. All VA employees are likewise required to complete
annual training on patient privacy and HIPAA regulations. Even if the investigators chose to
ignore VA specific policy and practice regarding access of employee medical records, they
should have been aware of federal HIPAA regulations and as such determined this access to be
illegal.

There was no legitimate reason for any VA employee not involved in my direct medical care to
have accessed my medical records. Unfortunately, there were other employees who
inappropriately accessed my employee health medical care. The full list of these employees
can be found in Exhibit 3.

2. The OMI investigators significantly minimized their findings and stated they found only
“minor problems” with surgical attending notes and co-signatures. Without surgical
attending notes and co-signatures there is no evidence that attending physicians
actually participated in and supervised resident performed surgical procedures to any
degree.

On page 8 of the OMI report, the investigators stated that random auditing indicated a number
of electronic health records (EHR) did not have an attending note or signature on audits dating
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from 1% quarter fiscal year (FY) 2013 to 1* quarter FY 2014. Specifically, the deficiencies in
attending physician documentation were noted on a “random sample” of a small number of
surgery EHR (15-29/FY quarter). As noted on page 8 of the OMI report, 6% of charts audited
did not have attending note or signature in the first and second quarters of FY2013. The 3"
quarter of FY2013 showed that 20% of audited charts did not have an attending note or
signature. In the first quarter of FY2014, another 20% of audited charts also did not contain an
attending note or attending co-signature. As also documented on page 8 of the report, in one
startling case there was no attending note or co-signature for 6 days of the patient’s stay
(12/19-12/24/13).

On page 1 of the report, the investigators stated the total number of Phoenix VA surgical cases
performed in 2013 was 3,827. Based on the stated documentation deficiencies found in the
sampling audit, extrapolated data applied to the total number of surgical cases performed that
year would indicate that there were potentially 229-765 procedures (6-20% of total surgical
procedures) wherein attending physician involvement was not appropriately documented and
therefore cannot be verified. Without such signatures/notes, there would be no documented
evidence to show that the attending physicians had any level of involvement in these surgical
procedures including proper supervision of resident physicians.

In view of the statistical significance of the admitted rates of documentation failure and the
potential number of surgical cases involved, it is illogical for the OMI investigators to conclude
that the absence of attending notes or co-signatures is a “minor problem.” The OMI report
previously stated that there was no attending note found for 6-20% of patient charts but
misleadingly claim on page 8 that surgical attending pre-op notes or addendums to resident’s
notes within 31 days prior to OR procedure was 100% compliance in 2012, 2013 and 2014.
During my tenure at the phoenix VA the veterans who were referred for minor surgery were
not seen or examined by the attending surgeon at the surgical clinic prior to surgery. The
veterans were referred directly to the operative room for surgery and it is inconceivable that
100% of the pre-op notes were compliant because the residents often times took the patient to
the OR before the attending surgeon has seen or examined the patient in the pre-operative
area.

3. The investigators failed to access the surgical records for the years that would show
gross deficiencies in operating technique including the high number of complications.

On page iii, the investigators stated “there are no quality or safety issues identified in the
National Surgery Office (NSO) Quarterly Reports for the Medical Center from the 3™ quarter
fiscal year (FY) 2013 to 3rd quarter FY 2014.” This statement is misleading because the NSO
Quarterly Reports which contain important evidence to support these facts occurred during
FY2012 & the 1% and 2™ quarters of FY2013. Again, failing to exercise due diligence, the OMI
investigative team failed to review the pertinent Quarterly Reports during the timeframes |
supplied them as instances of when adverse events had occurred.



There is no indication that the investigators went into the complete NSO records for the FY
2010 through 2012. Although the investigators did list the audit results from one quarter in
2011 and one quarter in 2012, there is no indication that they closely examined entire NSO
records, Morbidity & Mortality reports, or peer reviews for the FY of 2010-2012. They only list
“results” presumably from audits of 15-29 cases per quarter from 4" quarter of 2012 through
1* quarter FY 2014.

| am concerned that their review of M&M cases as well as other reports was grossly
inadequate. | reported multiple cases to them and yet the OMI report doesn’t include those
cases in its report including one particularly striking case involving Dr. Bourdages and a resident
who was involved in other cases with complications. This case, performed in early 2013,
constituted major malpractice because the surgeon mistakenly inserted a peritoneal dialysis
catheter (dwells in abdominal cavity) into the urinary bladder. This patient had to undergo a
second procedure just to repair this mistake which resulted in re-admission, longer hospital
stay and exposed the veteran to additional potential complications. Another case the OMI
failed to comment on was the incident whereby a resident failed to connect the correct bowel
segment to the colostomy site resulting in a situation where the patient’s intestines had no exit
for stool. Because that is incompatible with life, the patient had to be taken emergently to
surgery when the surgical error was discovered days later. Another veteran suffered
uncommon severe complications after a routine laparoscopic removal of gallbladder performed
by a resident who was supposedly supervised by Dr. Joehl. After the procedure the veteran
developed an abscess under the liver which did not resolve for months and required a tube be
inserted into his abdomen to drain the pus. He lost almost half of his total body weight due to
this event and had a poor prognosis.

4. Despite my detailed report of patient complications resulting from inadequate
attending supervision, the OMI team failed to evaluate the quality of care given to
those patients and limited their review of those cases to simply determining if
attending presence was documented in the record or not.

The investigative team wrote on page iii of its report “There are no quality or safety issues
identified in the National Surgery Office (NSO) Quarterly Reports for the Medical Center” during
a one year period. However, the timeframe the team cited did not correspond to the
timeframe of the cases | reported.

Unfortunately, the investigative team failed to comment on the serious quality/safety issues |
reported to them and which would have been evident in the patients’ EHR to which | directed
them. Specifically, on page 8 of the OMI report, the investigators even wrote “We reviewed the
EHR [electronic health record] of the specific cases the whistleblower described in the OSC
letter, the degree of involvement by the attending or resident based on documentation in the
attending’s or resident’s progress notes.” This statement indicates that those important charts
were never reviewed for lapses in patient care standards because the OMI team admitted to
only looking for “the degree of involvement by the attending or resident”.
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5. The investigators failed to substantiate my claim that residents were performing
major/minor surgeries without proper level of attending supervision even though their
report clearly states that they found that OR nurses responsible for completing
documentation of attending level of supervision during surgical cases “did not have a
consistent way of documenting the attending and resident’s level of participation in
surgery.” The investigators thus relied on admittedly inaccurate VistA OR nursing
codes to confirm attending level of involvement in major and minor OR procedures
which was used to arrive at their conclusion.

Because the investigators concluded that documentation of attending physician
attendance/supervision during surgical procedures was not done correctly on a consistent
basis, the VA has no accurate way to verify that an attending was in the operating room for
major procedures. At a minimum, without having reliable documentation of attending
physician supervision, it would seem the VA would be unable to determine the extent to which
attending physicians participated in any major surgical procedures or were present within the
OR suite. Therefore, it is erroneous for the OMI to claim “VA did not substantiate that residents
performed major surgery in the Medical Center’s operating rooms (OR) without supervision”
when it cannot even conclusively prove that attending physicians were actually present
because OR logs were coded inappropriately. At best, the OMI team should only have been
able to state that there was inconclusive evidence to determine if there was or was not
adequate attending physician supervision in the OR.

As per my observations, approximately 30-40% of minor procedures did not involve an
attending physician even at the initial evaluation stage. There were multiple incidents when
the wrong procedure was performed by the residents who were unfamiliar with correct surgical
techniques. As | reported to the OMI investigators, while graduated responsibility is
appropriate as residents receive training, there were many residents performing procedures
unsupervised who had not yet achieved the level of experience that would have enabled them
to perform the procedure unsupervised. This meant that the veterans were essentially being
treated as guinea pigs for unsupervised resident procedures. As reported to the OMI
investigators, specific Phoenix VA nursing staff could verify first and second year residents were
taking veterans to the operating room for minor procedures without attending physician
involvement.

The OMI team failed to evaluate the residents’ “re-operation” rate or “take-back” rates during
the 2012-2014 timeframe. As a result the OMI team overlooked an inappropriately large rate
of resident procedures that needed revision for inadequate margin resection and to correct
other complications. Based on those rates, these residents had clearly not achieved adequate
levels required to perform procedures without more direct attending physician supervision.
Unfortunately, the OMI report does not indicate that the team looked at resident re-operation
rates, infections, wrong site surgery and other complications. This is especially concerning



when the resection involves inadequate margins for melanoma, a highly aggressive skin cancer
that spreads quickly.

As per Exhibit 4, VA regulations pertaining to attending physician supervision states that all
patients must be evaluated by attending physicians pre-operatively, except in an emergency
situation. As per my conversation with the investigators, this evaluation was not done for any
of the patients undergoing clinical procedures in OR Room 2 prior to arriving to the OR for the
first time.

Although the staff (OR nurses, attending physicians, and residents) stated that attending
physicians were present when the patients were brought back, it does not appear that the staff
were asked whether or not the attending physicians remain in the operating suite during the
procedure. For major procedures, attending physicians did not remain to properly supervise
approximately 5% of these procedures. For minor procedures, attending physicians either did
not supervise at all during any point of the procedure or left the operating room mid-procedure
about 30-40% of the time.

6. The OMI team failed to investigate the correct timeframe reported for which attending
physicians were frequently not present in either major or minor OR procedures.

| reported that attending physicians were not present on a noticeable basis from 2012 through
2013. However, on page 11 of their report, the OMI team only looked at “NSO Quarterly
Report [including] Medical Center’s Resident Supervision General Surgery Surgical Case Counts,
from July 1, 2013-June 30, 2014.” | was no longer present at the VA during this specific time
frame.

7. Dr. Joehl’s recommendations for curbing my teaching style with the residents to
limiting suggestions to only 2 per laparoscopic procedure were labeled as reasonable
by the investigators even though such limitations were in violation of physician ethics
and guidelines of the American Council of Graduate Medical Education, the accrediting
body for all U.S. surgical and medical residency programs.

The investigators wrote that Dr. Joehl “appropriately suggested” to me to “track number of tips
provided and to limit them to two per procedure-case”. The investigators stated that “all other
attendings reported that overall the residents in general surgery had very good technical
skills...”

The residents were making more mistakes than just the 2 per procedure. | was ethically and
legally required to correct all mistakes, not just the 2 mistakes Dr. Joehl wanted to limit me to
correcting. It is therefore completely illogical for the OMI to conclude that Dr. Joehl’s
limitations on my supervision of residents were “reasonable”.



Among all the attending physicians present at the VA during this time, | was the only surgeon
who was fellowship trained in advanced laparoscopic surgery. Because of my advanced training,
| was able to detect significant deficiencies in residents’ techniques that the other attending
physicians were not as adept at discerning because they had not been similarly trained in
proper laparoscopic techniques to the depth which | have been trained. As the attending
physician of record, | was ethically and legally obligated to provide real time feedback, guidance
and education on the proper method of performing laparoscopic procedures for the safety and
wellbeing of the patient. These “tips” | was providing were verbal instructions on how to
correct the mistakes the residents were making intra-operatively.

The American Council of Graduate Medical Education (ACGME) which accredits all medical &
surgical residency programs does not place limits on the number of mistakes that an attending
physician can correct while supervising residents nor does it suggest limiting an attending
physicians’ ability to adequately supervise residents. In fact, as part of residency training
accreditation, attending physicians must not only provide full supervision and appropriate
teaching but also protect the patients from any situation wherein the patient health and well-
being could be jeopardized by residents.

I am a well-educated, dedicated physician who had no substantiated cases of morbidity and
mortality (M&M) during my tenure as a VA physician or elsewhere. Unfortunately, other
attending surgeons including Dr. Joehl at that facility have had significant rates of M&M. To my
understanding Dr. Joehl had performed less than 20 surgical procedures supervising the
residents during my tenure at the VA. The OMI never comments on any of these facts.

8. Despite my specific request to remain anonymous, the OMI investigators failed to keep
my identity anonymous when investigating the allegations.

As evidenced by statements written on page 11, “The majority of the residents interviewed
confirmed that these concerns were raised [regarding the whistleblower’s teaching skills]". The
only way the residents could have commented on my teaching skills would be if they were
informed that | was the individual involved with the investigation. In addition, on page 19, line
4 of its report, the OMI report specifically lists my name.

9. While acknowledging that the Phoenix VA credentialing & privileging (C&P) process did
not differentiate “open versus laparoscopic” procedures, the investigators incorrectly
claimed that attending physicians were appropriately privileged to perform
laparoscopic procedures that are considered advanced.

On page 14, the investigators stated that the Medical Center’s privileges is “organized in broad
categories by organ system and does not identify specific surgical procedures or techniques
(open versus laparoscopic)...” The investigators state that general surgeons “...are required to



demonstrate competency” to perform “laparoscopic cholecystectomy, laparoscopic colon
resection, laparoscopic Nissan fundoplication, and laparoscopic ventral hernia repair”.

Some of the Phoenix VA attending physicians were not formally trained in advanced
laparoscopic procedures, were not proctored, or they had not demonstrated competency in
such techniques yet they were teaching residents these techniques. The Society of American
Gastrointestinal and Endoscopic Surgeons (SAGES) Position Statement on Advanced
Laparoscopic Training indicates that these procedures are considered “advanced” and thus
would not be considered within the purview of general training nor part of core privileges. (See
Exhibit 5, the SAGES position statement for further details.)

Specifically, Dr. Bourdages never had any formal laparoscopic fellowship training nor did he
ever receive any formal proctoring in performing advanced laparoscopic procedures.
Unfortunately, Dr. Bourdages was still chosen to train residents in advanced laparoscopic
procedures even though he continues to experience complications which could perhaps be
explained by a lack of formal training in such techniques. Because the OMI didn’t comment on
if Dr. Bourdages has demonstrated competency and/or He has had formal training in advanced
laparoscopic procedures, it is unclear if the OMI investigators sought to verify this highly
relevant information.

In March 2015 the Phoenix VA began emergently revising its surgical service “General Surgery
Application for Delineation of Privileges" to reflect each of the subcategories of laparoscopic
procedures. If re-credentialing is done appropriately, not all of the surgeons currently
performing advanced laparoscopic procedures at the VA will continue to have privileges to
perform these types of procedures.

10. The investigators falsely claim that certain advanced laparoscopic procedures are
considered “general” /basic and therefore within the scope of general surgeons.

As per page 14 of the report, the investigators state “The Core Physicians’ Web site includes as
common general surgery procedures: laparoscopic cholecystectomy, laparoscopic colon
resection, laparoscopic Nissan fundoplication, and laparoscopic ventral hernia repair. General
surgeons are not required to complete an additional fellowship to perform common
laparoscopic procedures...” Unfortunately, the OMI team does not give a reference for the
“Core Physicians’ Website”, a site that is not a common/standard reference and which could
not be located on a web search.

Alternatively, there is a well-known and widely recognized reputable source for evaluating
laparoscopic surgical procedures. According to the Society of American Gastrointestinal and
Endoscopic Surgeons (SAGES) Position Statement on Advanced Laparoscopic Training,
laparoscopic colon resection, laparoscopic Nissan fundoplication, and laparoscopic ventral
hernia repair would all fall under “advanced laparoscopic procedures.” (Please see Exhibit 5.)
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11. After stating that the OR nurses did not know how to enter the attending supervision
codes in Vista, the OMI investigators still contend that inaccurate entry did not
constitute falsification of patient records.

On page 9, the investigators stated that the OR nurses gave variable responses on use of the
VistA Surgical Package which involved the documentation of attending presence in the OR. The
investigators also stated there was no standard operating procedure (SOP) regarding the entry
of these responses.

Details in the OMI report clearly show that the nursing OR entry logs were erroneous on a large
scale because it did not list any “Level F” procedures. A Level F procedure is defined on page 9
as being “Non-OR Procedure: Routine bedside & clinic procedure done in the OR. The
supervising practitioner is identified.” As per the data listed in the table on page 11, there were
no level F procedures listed for any room in Phoenix VA OR. However, on page 4 of the same
document, the investigators indicate that OR Room 2 was routinely used for minor procedures
(classified as Level F) because the facility otherwise lacked a clinic procedure room. This
conflict clearly demonstrates that the table data on page 11 which shows “zero procedures at
Level F” is grossly inaccurate because the OMI otherwise verified that Room 2 was “routinely”
used for procedures that should have been classified as “Level F.” Considering this negligent
mismatch of information, no matter what the intent, it clearly demonstrates that surgical
records/OR logs contain false data.

12. The VA team failed to investigate whether or not Dr. Bourdages had a higher than
normal complication and conversion rate.

On page 16 the investigators wrote “...the Medical Center had properly granted Dr. Bourdages
clinical privileges to perform laparoscopic colon surgery.” However, on page 18, the team
recommended the Medical Center “review Dr. Bourdages’ colon leak rates against national
standards,” which means the OMI team did not personally investigate this vitally important
issue. It was presumptive and premature for the team to state that Dr. Bourdages was
“properly granted” laparoscopic clinical privileges when the team did not even investigate if Dr.
Bourdages had a higher than normal complication rate and or conversion rates.

In addition, the OMI investigators did not correctly interpret Morbidity and Mortality data
related to Dr. Bourdages’ patients. The OMI team verified the presence of significant
complications in two out of three advanced laparoscopic colon resection procedures that Dr.
Bourdages performed during the stated timeframe. This meant that Dr. Bourdages had a 66.6%
advanced laparoscopic colon surgery complication rate during the timeframe | was employed
by the VA. However, the team failed to comment on the meaning of this significant pattern of
poor patient outcomes for Dr. Bourdages’ advanced laparoscopic procedures. This pattern
would be expected in a physician who did not have any formal training in advanced
laparoscopic techniques.
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It is unclear why Dr. Joehl as Chief of Surgery allowed Dr. Bourdages to perform advanced
laparoscopic surgeries when Dr. Bourdages did not have adequate proctoring or formal training
to do so and had experienced serious complications in the two advanced procedures he had
performed.

It should be noted that | performed/directly supervised dozens of advanced laparoscopic
procedures during the same timeframe as Dr. Bourdages and my patients experienced no
complications. The lack of complications clearly correlates with my high level of experience and
training in these techniques and my ability to appropriately supervise residents in advanced
laparoscopic procedures.

13. The OMI failed to investigate the case wherein | reported that the Chief of Surgery Dr.
Joehl inappropriately told me to “place a drain” in a patient’s abdomen to treat a
necrotic gallbladder when the appropriate treatment was to remove the gallbladder.

| reported this potentially serious case to the OMI team. Although | appropriately removed the
gallbladder and ignored Dr. Joehl’s erroneous instructions, | believe this case represented one
example where it was clear that the Chief of Surgery’s instructions were a danger to patient
safety and wellbeing. Although Dr. Joehl wrote a report of contact (ROC) stating that | refused
to comply with his order to place a drain and close the abdomen without removing the
gallbladder, | explained to the OMI that a review of the gallbladder pathology report showed
the gallbladder was necrotic and was full of stones. It would have been against the standard of
care to simply place a drain for a necrotic gallbladder instead of removing the gallbladder for a
patient who was otherwise stable during surgery. My surgical report and other intra-operative
patient care notes clearly indicate the patient was stable at all times and did well both during
and after surgery.

14. The OMI incorrectly assumes that the number of cases performed by residents is
indicative of competence to perform procedures. The ACGME, the accrediting
association for all surgery residency programs, specifically states that the performance
of number of cases “must not be interpreted as an equivalent to competence
achievement”.

On page 12 of its report, the OMI lists the number of laparoscopic procedures for the surgical
residents for the years 2012 through 2014 and uses this data to conclude that “Surgical
residents were especially well prepared in laparoscopic techniques.”

According to the ACGME Program Requirements for Graduate Medical Education in General
Surgery, section II.A.4.v). (1) “The Review Committee requires that each resident perform a
minimum number of certain cases for accreditation. Performance of this minimum number of
cases by a resident must not be interpreted as an equivalent to competence achievement...”
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The OMI team did not look at all of the data required to determine the extent of adverse
outcomes of the laparoscopic procedures performed from 2012 through 2014. Without this
information, the OMI team has no basis to state that the surgical residents were “well
prepared”. From my experience, the residents who trained with other attending physicians had
abnormally high rates of complications and/or conversions to open surgery.

15. The OMI team failed to review the OR logs specific to me from January 2013 through
May 2013. These logs, during that time frame, which | specifically had the OR nurses
code correctly, would have shown that | allowed the appropriate level of graduated
resident involvement in my cases.

In January 2013 Dr. Joehl informed me that | was not allowing residents to do procedures
because the majority of my surgical cases were coded in the OR log as “Level A”. Level A is
defined on page 9 of the OMI report as being “Attending doing the Operation: The staff
practitioner performs the case, but may be assisted by a resident.” After Dr. Joehl shared this
data with me, | realized that the nurses had been coding the cases improperly and informed Dr.
Joehl of this fact. Thereafter, | monitored all nurse coding of my surgical cases to ensure that
the documentation of resident level of involvement was accurately reflected. A review of this
data would show that | did in fact appropriately allow residents to perform procedures at the
appropriate level of graduated involvement with appropriate supervision.

16. The OMI failed to review the residents ABSITE SCORE for the year 2012/2013.
| reported to the OMI that a good number of surgical residents at the Phoenix integrated
surgical training program, especially junior residents, lacked surgical skills commensurate
with their PGY level and demonstrated poor clinical competence as reflected by their
ABSITE score of 2013.
The ABS (American Board of Surgery) offers annually to general surgery residency programs the
In-Training Examination (ABSITE’), a multiple-choice exam designed to measure the progress
attained by residents in their knowledge of applied science and management of clinical problems
related to surgery.
To my knowledge more than half of the residents had very low scores and percentile as
compared to the national average which prompted the program director to offer a remedial class
to the residents to improve their clinical knowledge. The OMI failed to include this important
information instead they mentioned the overall passage rate of the American board of surgery
qualifying exam results on page 13 which doesn’t reflect the current assessment of the residents
in the program.
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Email to Dr. Joel dated 4/9/2013

From:

Sent; Tuesday, April 09,2013 2:16 PM
To: Joehl, Raymond ).

Subject: office space

Dear Dr. Joehl.

| wanted to follow up with you on our previous conversations last fall regarding procuring an
office space or other area which would provide me with a better environment for instructing the
residents on suturing, hand tying. and usc of the laparoscope and laparoscopic techniques. As |
mentioned previously, my request is out of concern that although we are now in our tenth month
of residency [ have witnessed several of our junior residents and interns struggling with these
tasks during procedures. | feel that taking the time to reinforce these basic techniques during
actual procedures (especially when the patients are awake) will only serve to increase the anxiety
of both the patient and the residents. hinder their learning, and prolong operative time. 1
understand that there are several unoccupied office spaces throughout the department which |
hope may be utilized for this purpose until a more suitable location might be found. 1 realize
there is a simulator lab available for resident use at the Banner facility which could conceivably
be used for this purpose. However. 1 was advised by Dr. Johnson after 1 volunteered to teach a
class there covering these subjects to our residents during the weekend that this would not be
possible due to resident work hour regulations. Therefore, 1 think it would be ideal to teach and
reinforce these skills with the residents during their down time in a suitable area as [ have
suggested within our own facility if available. I certainly appreciate your support in this matter
and look forward to anv guidance you might be able to give in establishing such a teaching area
for our residents,

Kindly,
(I

Email from Dr, Joehl dated 4/10/2013

From: Joehl, Ravmond |

Sent: Wednesday, April 10,2013 10:27 AM
To:

Ce: Deering, Darren; 'Johnson, Steven B'
Subject: RE: office space

quuu.u including office space are scarce. Dedicating office space [or impromptu and occasional
simulation exercises-technical skills practice is not possible currently. As we have discussed. conducting
simulation training exercises must be done in concert with the Residency Program’s goals and objectives,
and with the full support of the Residency Program Director.
I'hanks.

RJJ
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INPATIENT

MESSER,DODI T APR 10, 2012@07:54 Generate Record Reti NO
TACKMAN, SHANNON A DEC 19, 2012@14:47 CPRSChart version 1. NO
TACKMAN, SHANNON A DEC 19, 2012@08:25 CPRSChart version 1. NO
TACKMAN, SHANNON A DEC 18, 2012@11:09 CPRSChart version 1. NO
TACKMAN, SHANNON A DEC 18, 2012@11:06 CPRSChart version 1. NO
TACKMAN, SHANNON A DEC 12, 2012@08:49 CPRSChart version 1. NO
TACKMAN, SHANNON A DEC 12, 2012@08:48 CPRSChart version 1. NO
TACKMAN, SHANNON A OCT 16, 2012@10:57 CPRSChart version 1. NO
TACKMAN, SHANNON R SEP 28, 2012Q@10:27 CPRSChart version 1. NO
TACKMAN, SHANNON R SEP 07, 2012@13:55 CPRSChart version 1. NO
TACKMAN, SHANNON A SEP 05, 2012@14:43 CPRSChart version 1. NO
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TACKMAN, SHANNON A AUG 24, 2012Q@14:08 CPRSChart version 1. NO
HILDEBRANDT, DEANN K APR 23, 2013@12:01 CPRSChart version 1. NO
HILDEBRANDT, DEANN K APR 23, 2013@09:22 CPRSChart version 1. NO
SWAN, GARY L MAR 23, 2012@14:13:10 Appointment Manageme NO
SWAN, GARY L MAR 23, 2012@14:13 Load/Edit Patient Da NO
MERCADO, CHERYLL J FEB 11, 2013Q@12:41 CPRSChart version 1. NO
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HAMILTON-BELL, DONNA JUN 28, 2013@08:05 CPRSChart version 1. NO
NGUYEN, NGOC-DIEP T APR 23, 2013@09:55:10 CPRSChart version 1. NO
NGUYEN, NGOC-DIEP T APR 23, 2013@09:55 Patient Prescription NO
NGUYEN, NGOC-DIEP T APR 23, 2013@09:51:10 Patient Prescription NO
NGUYEN, NGOC-DIEP T APR 23, 2013@09:51 Patient Prescription NO
BATES, SARAH A APR 23, 2013@14:22 Status of Patient's NO
HUBBS, ELENA L JAN 25, 2013@10:42 CPRSChart version 1. NO

BARAHONA, HECTOR OCT 24, 2012@00:16  Patient Inquiry NO



Resident Supervision \‘V\: Department of

Attending Practitioner Responsibilities Veterans Affairs
For all care in which interns, residents or fellows are involved

Documentation of all patient encounters must identify the supervising practitioner and indicate the
level of involvement.

Inpatient: New Admission

Attending must see and evaluate the patient within 24 hours.

Documentation: An attending admission note or addendum documenting findings and
recommendations regarding the treatment plan within one calendar day of admission.
(No exceptions for weekends or holidays).

Inpatient: Continuing Care

Attending must be personally involved in ongoing care.

Documentation: Any of the 4 types of documentation, at a frequency consistent
with the patient’s condition and principles of graduated responsibility.

Inpatient: ICU Care (includes SICU, MICU, CCU, etc.)

Because of the unstable nature of patients in ICUs, attending involvement is expected on admission
and on a daily or more frequent basis.

Documentation: Admission documentation requirements (see Inpatient: New Admission above) plus
any of the 4 types of documentation daily.

Inpatient: Discharge or Transfer

Attending must be personally involved in decisions to discharge or transfer the patient to

another service or level of care (including outpatient care).

Documentation: Co-signature of the discharge summary or discharge/transfer note. If patient is
transferred from one service to another, the accepting attending should treat the patient as a New
Admission — see above.

Outpatient: New Patient Visit

Attending must be physically present in the clinic. Every patient who is new to the facility must be
seen by or discussed with an attending.

Documentation: An independent note, addendum to the resident’s note, or resident note description
of attending involvement. Co-signature by attending alone is not sufficient documentation.

Outpatient: Return Visit

Attending must be physically present in the clinic. Patients should be seen by or discussed

with an attending at a frequency to ensure effective and appropriate treatment.

Documentation: Any of the 4 types of documentation. The attending’s name must be documented.

Outpatient: Discharge
Attending will ensure that discharge from a clinic is appropriate.
Documentation: Any of the 4 types of documentation.

IB: 10170 Reference: VHA Handbook 1400.1 Resident Supervision (July, 2005) ~ www.va.gov/vhapublications/
Veterans Health Administration Office of Academic Affiliations ~ July, 2005



Surgery / OR Procedures

Except in emergencies, attending surgeon must evaluate each patient pre-operatively.
Documentation: Attending must write a pre-procedural note describing findings, diagnosis, plan
for treatment, and/or choice of procedure to be performed (may be done up to 30 days pre-op).
Informed Consent must be obtained according to policy. Attending level of involvement is
documented in the VistA Surgical Package. Post-op documentation per JCAHO requirements and
local medical center bylaws.

VistA Surgery Package Codes

Level A: Attending Doing the Operation. Attending performs the case, but may be assisted by a
resident.

Level B: Attending in OR, Scrubbed. Attending is physically present in OR or procedural room
and directly involved in the procedure. The resident performs major portions of the procedure.
Level C: Attending in OR, Not Scrubbed. Attending is physically present in OR or procedural
room observes and provides direction to resident.

Level D: Attending in OR Suite, Inmediately Available. Attending is physically present in OR or
procedural suite and immediately available for supervision or consultation as needed.

Level E: Emergency Care. Immediate care is necessary to preserve life or prevent serious
impairment. Attending has been contacted.

Level F: Non-OR Procedure. Routine bedside or clinic procedure done in the OR.

Attending is identified.

Consultations (Inpatient, Outpatient, Emergency Department)

Attending physician must supervise all consults performed by residents.

Documentation: Any of the 4 types of documentation; use of consult management package
is highly encouraged.

Radiology/Pathology:
Documentation: Radiology or pathology reports must be verified by the radiology or
pathology attending.

Emergency Department (ED):

The ED attending must be physically present in the ED, and is the attending of record

for all ED patients. The ED attending must be involved in the disposition of all ED patients.
Documentation: An independent note, addendum to the resident’s note, or resident note description
of attending involvement. Co-signature by the attending alone is not sufficient.

Routine Bedside & Clinic (Non-OR) Procedure

(e.y. LPs, central lines, centeses)

Setting-dependent supervision and documentation; principles of graduated responsibility apply.
Documentation: Resident writes procedure note that includes the attending’s name.

Any of the 4 types of documentation.

Non-routine, Non-bedside, Non-OR Procedure

(e.y., cardiac cath, endoscopy, interventional radiology)

The attending must authorize the procedure and be physically present in the procedural area.
Documentation: Any of the 4 types of documentation: attending’s name and degree of
involvement must be documented.

Refer to scenarios on this card to determine the appropriate type of documentation.
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Position Statement on Advanced Laparoscopic Training

The Society of American Gastrointestinal Endoscopic Surgeons (SAGES) endorses the
following concepts for training in laparoscopic surgery.

1) Laparoscopic operations are integral components of general surgery.

2) Training of general surgeons in the foundations of laparoscopic surgery should occur within
the general surgery residency. Training and certification in the Fundamentals of Laparoscopic
Surgery is a part of this foundation.

3) General surgical training includes a defined number of basic' laparoscopic operations and
the minimum numbers set by the RRC serve as a reference point for basic laparoscopy
exposure.

4) General surgical training also includes a defined number of advanced? laparoscopic
operations and the minimum numbers set by the RRC serve as a reference point for advanced
laparoscopy exposure.

5) While all residents should meet the RRC requirements for advanced laparoscopy and
endoscopy, Program Directors may be flexible and tailor the residency experience in advanced
laparoscopic surgery for those individuals who are committed to a career in general surgery.

6) The RRC also requires 85 flexible endoscopy procedures, of which 50 should be
colonoscopies.

(1) Basic laparoscopic surgery is comprised of: diagnostic laparoscopy, laparoscopic
cholecystectomy, and laparoscopic appendectomy.

(2) Advanced laparoscopic surgery consists of all other laparoscopic operations. Specifically,
the RRC considers the following procedures advanced laparoscopy:

Laparoscopic Gastrostomy and Feeding Jejunostomy placement
Laparoscopic Inguinal and Incisional Herniorrhaphy
Laparoscopic Bariatric Procedures

Laparoscopic Anti-reflux/esophageal Procedures

Laparoscopic Enterolysis

Laparoscopic Small and Large Bowel procedures

Laparoscopic Renal and Adrenal surgery

Laparoscopic Donor Nephrectomy

Laparoscopic Splenectomy
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This document was prepared and reviewed by the Resident Education Committee. It was
originally prepared by an ad hoc task force on Residency Integration in 1997 and approved in
2003 and in 2010 by the SAGES Board of Governors.
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