































































































































































































For all these reasons, the Solicitor’s Office review of the 2008 agreement was not inconsistent
with the 2003 email. Rather, that email was sent five years carlier on a different topic — namely,
whether Reclamation had direct authority (o acquire water under the FWCA to meet ESA
requirements rather than whether Reclamation could provide cooperative assistance under the
FWCA to increase water supply available for ESA compliance. The email was intended to
further diseussion within the Solicitor’s Office as to the appropriate advice to provide the agency
on its question of directly acquiring water for ESA purposes. It was not providing legal advice to
the agency. As discussed above, the fish and wildlife benefits provided by the cooperative
agreement provided sufficient authority for approval of the agreement in the different factual
context presented by the proposed agreement in 2008,

B. Existing procedures provide for sufficient legal review of financial assistance
agreements by the Office of the Solicitor:

In connection with its finding of conflicting advice provided by the Office of the Solicitor, the
draft audit report recommends that the Salicitor establish new policies and procedures to require
all financial assistance agreements to be reviewed and approved by the Solicitor’s Office with
thorough explanations of the legal reasoning, The Solicitor’s Office is committed to providing
timely and accurate legal advice to the Department and burcaus and is already in compliance
with this recommendation.

The Department has established a legally appropriate risk-based process for managing the legal
review for financial assistance agreements. See Departmental Manual, 505 DM 2, Grants
Administration, Procurement Contracts, Grant and Cooperative Agreements. This policy states:

2.6 . Policy Consistent with the federal Grant and Cooperative Agreement Act
and the guidance provided in thé DM chapter, bureaus and offices will determine
and use the appropriate instrumnt (i.e., procurement contract, grant agreement, or
cooperative agreement) when aiquiring property and services or in providing
financial assistance. Files shoull be documented, with justification of the
appropriate financial assistanceinstruments. Bureaus are encouraged to seek
advice from the Office of the Slicitor on the sclection of an award instrument, as
needed. Burcaus will conduct eriodic reviews fo ensure compliance with this
policy and will use the followisg criteria when determining to use a procurement
contract, grant agreement or caoperative agreement . . .

(Emphasis added). Section 2.8.D. of e Departmental Manual further provides:

D. Office of the Solicitor. TheOffice of the Solicitor (SOL) will assist burcaus
and offices with legal questiors which may arisc as the result of implementing the
Act, the OMB guidance, and te provisions of this issuance, normally within
seven (7) workdays. Cooperatve agreements and grant awards, issued under well-
established programs, do not equire SOL review, unless requested. However,
SOL will assist bureaus in revew or development of new programs or policies
affecting future allocations offinancial assistance awards, including grants and
cooperative agreements. SOLwill review and advise the bureau or office. upon
request. if a proposed cooperdive agreement or grant is of such complexity or
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novelty or exhibits intellectual property issues or potential conflicts of interest. or
other such concerns to warrant legal review.

(emphasis added). Finally, Section 2.8.L(S) of the Manual states:
Bureaus and Offices. Heads of bureaus and offices will identify the actions
required to carry out the policies, procedures, and guidelines established in this
issuance and designate those officials responsible for them. Necessary actions
include, but are not limited to:

(5) Obtaining review by SOL of proposed cooperative agreements and

grants. regardless of dollar amount, when review is advisable because of
complexity, novelty. intellectual property issues. potential conflicts of interest. or
other such concerns to warrant legal review. Cooperative agreements and grant
awards issued under well-established programs do not require SOL review, unless
requested. However, burcaus will seek legal advice from SOL in the review or
development of new programs or policies affecting future allocations of

financial assistance awards, including grants and cooperative agreements.

.

{emphasis added). H

The Solicitor’s Office legal reviews for financial assistance documents follow this Departmental
process.

i
Furthermore, the Solicitor’s Office has established procedures and practices to standardize the
legal review of financial assistance agreements since the reported legal reviews identified in the
draft audit report. For example, working with the Department, the Solicitor’s Office has
developed an Acquisition and Assistance Legal Review Form for the purpose of documenting
the legal reviews. There are specific sections on the form to designate both cooperative
agreements andgrants. This form was most recently updated in October 2015, Pursuant to
Departmental policy, this electronically fillable form is the required document for Departmental
and bureau employees to seek legal review of financial assistance documents. See DOI-AAAP-
0075, Legal Review of Contract Actions (March 2, 2016). This form was widely used long
before it became mandatory.

"* Separate frem these policies, the Reclamation Manual, Directive and Standards, ACM 01-01,
Requirements for Award and Administration of Financial Assistance Agreements (Grants and
CooperativeAgreements), provides:

(7) legal Review. Legal review shall be obtained within 7 working days for all
projosed financial assistance awards or modifications when review is advisable
dueto such issues as the complexity, novelty. intellectual property issues,
potntial conflicts of interest. questions on the applicability of a statutory
auhority, or other matters that may benefit from a solicitor’s review. As the GO
ha legal responsibility for the agreement, a }egai review may be r“qmrcd HTior {0
avard at the GO’s discretion. (emphasis addcd
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In addition to.developing a form for requesting and documenting legal reviews of financial
assistance matters, the Solicitor’s Office created a procurement attorneys working group several
vears ago. This working group meets on a regular basis to share information about this
specialized area of practice, to standardize our legal advice, and to coordinate legal matters. In
this forum, for example, the Assistant Solicitor — Acquisition and Intellectual Property routinely
provides guidance to the attorneys who practice in this area on developments in the law and
Departmental policy and procedures such as the need to-use the fillable electronic form to
receive requests for legal reviews and to document legai advice.

Responsible Official: Deputy Solicitor for Gen;’:ral Law

Target Implementation Date: Not Applicable
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Appendix 8: Status of
Recommendations

Recommendation

[,2,and 3

Status

Unresolved and not
implemented

Action Required

DOI: Reconsider
recommendations and
provide a plan for
completing the action,
including target dates.

OIG: Refer
recommendations to the
Assistant Secretary for
Policy, Management and
Budget for resolution.
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Report Fraud, Waste,
and Mismanagement

Fraud, waste, and mismanagement in
Government concern everyone: Office
of Inspector General staff, departmental
employees, and the general public. We
actively solicit allegations of any-
inefficient and wasteful practices, fraud,
and mismanagement related to

o T
v,;‘,g(y;“ POR
Ay "

s

AT departmental or Insular Area programs
and operations. You can report
allegations to us in several ways,

By Internet: www.doi.gov/oig/index.cfm

By Phone: 24-Hour Toll Free: 800-424-5081
Washington Metro Area: 202-208-5300

By Fax: 703-487-5402

By Mail: U.S. Department of the Interior
Office of Inspector General
Mail Stop 4428 MIB
1849 C Street, NW,
Washington, DC 20240




