of it which would have provided no protection if a load shifted or
someone had stepped on it. Upon examination in Embalming, the
[fetal remains] is well embalmed, but the incision site (femoral)
was not closed.

Between May 17 and May 19, 2010, Mr. Keel and [Army Mortuary Officer 2] at
USAMAA-E emailed back and forth a total of five times with the above email from Ms. Spera
being the original message on the chain. The email exchange between Mr. Keel and [Army
Mortuary Officer 2], however, focused exclusively on paperwork and payment issues and did not
specifically mention any concerns about the packaging or shipment.

Despite the fact that no mention of shipping concerns appeared in the email traffic
between Mr. Keel and [Army Mortuary Officer 2], there was verbal communication between the
two on the subject. [Army Mortuary Officer 2] stated that after he saw Ms. Spera’s email dated
May 17, 2010, he spoke with Mr. Keel by telephone about Ms. Spera’s packaging concerns.
According to {Army Mortuary Officer 2], Mr. Keel replied to the effect of “[d]id you hear about
the concern from me? Then there was not a problem.”™ Despite that reply from Mr. Keel,
[Army Mortuary Officer 2] stated that from that point forward, USAMAA-E stopped shipping
fetal remains in cardboard boxes. They reached out to the material shop on post, and material
workers then began creating rigid, wooden shipping containers to use in lieu of cardboard boxes
for fetal remains,

[Mortuary Specialist 1} testified that Mr. Keel told him that he addressed the shipping
issues with USAMAA-E. Mr. Keel stated that he worked closely with the people at USAMAA-
E, contacting them by telephone about every two weeks. With regard to the fetal remains
packing and shipping issue, Mr. Keel stated “I’ve tried to work closely with the Landstuhl
Mortuary to try to improve that process.” He stated that he specifically suggested to USAMAA-
E that they ship fetal remains in “some type of sturdier, hardwood container to transport them in
versus an entire transfer case.” Further, Mr. Keel stated USAMAA-E has “been receptive to the
input, recommendations, and they have continually tried to improve their process as well.”

[Mortuary Specialist 1] stated that after Mr. Keel told him he addressed the issues with
USAMAA-E, [Mortuary Specialist 1] witnessed that incoming fetal remains shipments from
USAMAA-E to the Port Mortuary were done so in adequate shipping containers. Specifically,
fetal remains began arriving from USAMAA-E in rigid, hardwood boxes. Being satisfied the
shipping problems were resolved, [Mortuary Specialist 1] stated he destroyed the photographs he
had taken of what he considered the undignified packaging of the remains associated with Dover
Case Nos, D10-0472 and D16-0473.

" In an addendum to their report, the Army IG stated “[alt least three trained and practiced mortuary officers, [Army
Mortuary Officer 1], [Army Mortuary Officer 2], and Mr. Keel saw no issue with the way the fetal remains in
question were processed and transported. None reported any other mortuary activity with similar mission
requirements, so they were pioneering the way for future shipments.”
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When questioned by the Army IG on September 8, 2010, [Army Mortuary Officer 1.7
the Mortuary Affairs Director at USAMAA-E, and [Army Mortuary Officer 2] stated that it had
been their practice at USAMAA-E to ship fetal remains using on-hand cardboard boxes. They
both stated they believed this practice was adequate until another source of container supply
could be found. They stated USAMAA-E had tried to order different containers but they were
never received.

[Army Mortuary Officer 2] clarified that the boxes used were the used outer shipping
boxes of purchased infant caskets that USAMAA-E had on hand. He stated that when the
crematory first opened at the Port Mortuary, USAMAA-E placed an order for high quality
shipping boxes from a manufacturer. Documentation in the file indicates that this order was
placed on January 22, 2010. He stated the boxes ordered were advertised as being strong enough
to withhold 200 pounds of external force. However, he stated the shipment never came in, and
after months of waiting the order was cancelled. [Army Mortuary Officer 2] stated the delay and
eventual cancellation of this order left USAMAA-E with a decision on what to use to ship fetal
remains, and they decided to use the cardboard shipping boxes on hand. Upon being re-
interviewed, [Army Mortuary Officer 2] stated “the project of shipping fetal remains to Dover
was a project in the works.”

[Army Mortuary Officer 2] also explained his understanding of the civilian cremation
industry in the United States. Human remains slated for cremation are normally transported in a
“cremation box,” which is generally just a cardboard box, He stated the cremation box goes into
the crematory and is consumed with the body in the cremation process. [Army Mortuary Officer
2] explained that this cremation box normally does not need to be very strong, as most human
remains are transported by hearse to the crematory within or near the home town of the deceased.
However, in the event human remains scheduled for cremation are shipped by airline in the
United States, a “combination box™ is used. He stated the combination box consists of the
normal cardboard cremation box as well as a rigid, wooden frame. The rigid, wooden frame
protects the cardboard box from damage in shipment.

According to the Army 1G inquiry, the employees at USAMAA-E stated that the
cardboard boxes originally used to ship fetal remains to the Port Mortuary were wrapped and
clearly labeled, identifying the contents. The USAMAA-E mortuary affairs officers stated the
fetal remains were packaged using the same materials used for packaging adult remains,
specifically that the pillows used were taken out of adult caskets. They also stated the boxes
holding fetal remains were separated on the plane from other cargo.

When questioned on this subject, [Army Mortuary Officer 2] explained that special
handling procedures were always used with these boxes. He stated that the boxes were wrapped
in brown paper so there were no extraneous marks on the outside. In addition, the boxes had
special handling labels on both sides of the boxes. According to [Army Mortuary Officer 2], the
accompanying documentation made it clear what was inside the boxes and that the boxes should
be treated with dignity. Further, he stated that the boxes were shipped specially, that they were
stowed in the nose of the plane, that the labels instructed that nothing could be placed on top of

? {Army Mortuary Officer 1] is the Mortuary Affairs Director at USAMAA-E. He has been a licensed embalmer in
California since 1983 and obtained a funeral director’s license from California in 1997,
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the boxes, and that the head of the boxes had to be oriented to the front of the plane. He opined
that anyone seeing the boxes would understand that they should be handled with respect, and that
if someone stepped on a box or otherwise failed to treat a box with proper respect, it would be
due to the negligence of that person.

When asked about fetal remains arriving at the Port Mortuary 1n a pail, the USAMAA-E
mortuary affairs officers stated that they believed a specimen pail from the hospital was most
likely used. They stated the hospital uses a specimen pail when the fetal body structure is not
substantially developed or when other medical procedures renders the fetal remains into a soft
tissue state.

According to the Army 1G report, all of the USAMAA-E employees interviewed denied
receiving any negative communication from the Port Mortuary regarding the condition of fetal
remains or the method of processing fetal remains for shipment. Upon being re-interviewed,
both [Army Mortuary Officer 1] and [Army Mortuary Officer 2] were asked the question “[d]id
the Port Mortuary Affairs at Dover inform you of these problems?” The summarized answer
from both was a “qualified yes” in that they received communication from the Port Mortuary
about the missing paperwork and the condition of the remains, but neither individual classified
them as “problems” nor viewed them from a negative perspective. [Army Mortuary Officer 2]
conveyed that at no time did his conversations or communications with Mr. Keel give him the
impression of an existing problem; but only the necessary steps in completing the mortuary
affairs actions between USAMAA-E and the Port Mortuary. [Army Mortuary Officer 1] noted
the primary communication on this issue was between [Army Mortuary Officer 1] and [Army
Mortuary Officer 2]. [Army Mortuary Officer 1] also characterized his involvement as follow-
up but not for discrepancies or problems involving documentation or shipment of fetal remains,
but working out the implementation of new processes and procedures.

On September 3, 2010, [Army Mortuary Officer 1] prepared an information paper on the
cremation procedures in Europe for the Commander of the 21st Theater Sustainment Command.
The information paper indicated, among other things, that, “[o]n 14 May 2010, a statement was
made that a container of an infant cremation received at Dover did not meet standards. This was
addressed by the senior staff and the Mortuary Director at Dover and it was found to be un-true
and did not have an impact on completing the cremation.”

[Army Mortuary Officer 2] stated that the employees at USAMAA-E did not know of a
problem with the shipping containers until Ms. Spera’s email from May 17, 2010 was distributed
around the unit. It was at that time that he began speaking with Mr. Keel, and USAMAA-E
began using wood boxes rather than cardboard boxes. It is unclear whether the May 14th
statement cited by [Army Mortuary Officer 1] is the same as the May 17th email from Ms.
Spera, or if there were two independent concerns sent to USAMAA-E in that timeframe.

In the Army IG inquiry, the Vice President of the Advocacy Division of the National
Funeral Directors Association was consulted as to the industry standard for shipment of human
remains from overseas to the United States. He stated that there were no existing industry
standards, but individual airlines each have their own rules for shipping human remains and
other countries may have laws on the matter. Further, he stated the State Department has general
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guidelines on shipping human remains from overseas to the United States, but nothing in those
guidelines is specific to the allegations at issue,

Documentation

As part of the AFOSI investigation, copies of the Dover case files were obtained on the
five case files at issue. As set forth below, each Dover case numbered file had extensive
documentation on their respective cases.

DI10-0257

The fetal remains associated with Dover Case No. D10-0257 arrived at the Port Mortuary
from USAMAA-E on February 19, 2010. Ms, Spera voiced her concerns about the fetal remains
associated with Dover Case No. D10-0257 to Mr. Keel and ten others®® at AFMAO via email on
February 21, 2010. Ms, Spera’s email stated:

Please find attached all the paperwork sent from USAMAA-E to us
concerning [Dover Case No. D10-0257]. The original paperwork
and check was placed in the C3 safe. I also attached a copy of the
Criteria for Disposition of Infant Remains which references Army
Furope Reg 40-400 & [Landstuhl Regional Medical Center] Memo
40-45. According to the DD3563, this fetus was 24 weeks gestation
and should have a death certificate.’! Also, since this is a current
death (not an AFME case)} which medical authority will grant
permission to cremate[?] [ anticipate this scenario cropping up
more often now that we have our own crematory and would like to
get a procedure in place.

On February 22, 2010, Mr. Keel emailed a response simply stating “not applicable.” This email
traffic was obtained by AFOSI in their investigation, but did not appear in the file of Dover Case
No. D10-0257.

The file of Dover Case No. D10-0257 included the following documents:
¢ a memorandum for record dated February 22, 2010, from the Landstuhl Regional

Medical Center authorizing the release of the fetal remains to USAMAA-E but not
certifying a cause of death;

% These 10 people included permanent party members assigned to AFMAO. The only management level
empioyees emailed were Mr. Keel, Director of the Port Mortuary Division, and [Mortuary Affairs Division
Director], Director of the Mortuary Affairs Division at AFMAOQ.

8! The record reflects that the fetal remains were received by the Port Mortuary on February 19, 2010 without a DD
Form 2064 (Certificate of Death). However, the investigation found a DD Form 2064 in the case file, dated
February 22, 2010. From the documentation, it appears that the remains were sent without the DD Form 2064
which was issued three days later. 1t is unclear whether the Port Mortuary received the DD Form 2064 prior to
cremation on February 23, 2010; nonetheless, the remains did have an associated DD Form 2064, signed by an
Army doctor, in the appropriate file.
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¢ the DD Form 2064 (Certificate of Death) signed by an Army medical officer on
February 22, 2010 stating that the cause of death was unknown;

¢ a memorandum for record dated February 23, 2010 from Mr. Keel granting an
exception to the policy that requires authorization to cremate from the OAFME;*

s acremation authorization signed by the PADD on February 16, 2010;

e the DD Form 2065 (Disposition of Remains — Reimbursable Basis) signed by the
PADD on February 18, 2010;

e the DD Form 565 (Statement of Recognition of Deceased) signed by the military
sponsor and a witness on February 16, 2010;

¢ payment documents indicating a check dated February 18, 2010; and

¢ a Certificate of Cremation signed by [Logistics Supervisor 11* and Mr. Keel
indicating the remains was cremated on February 23, 2010,

However, the following five documents were missing from the case file: (1) Ms. Spera’s email
addressing concerns over the shipment, (2) the DD Form 2062 (Record of Preparation and
Disposition of Remains (OUTSIDE CONUS)), (3) authorization to cremate from a medical
authority certifying a cause of death, (4) disposition instructions from the casualty or mortuary
officer assisting the family, and (3) a burial transit permit.

DI10-0406

The remains associated with Dover Case No. D10-0406 arrived at the Port Mortuary on
April 4, 2010. On the same date, Ms. Spera sent an email regarding Dover Case No. D10-0406
to 16 people™ in AFMAOQ, including Mr. Keel, stating that the DD Form 2062 (Record of
Preparation and Disposition of Remains (OUTSIDE CONUS)) was missing.

The file of Dover Case No. D10-0406 included the following documents:

o amemorandum for record dated March 5, 2010, from the Landstuhl Regional Medical
Center authorizing the release of the fetal remains to USAMAA-E but not certifying a
cause of death;

¢ the DD Form 2064 (Certificate of Death) signed by an Army medical officer on March 7,
2010, stating that the cause of death is unknown;

¢ a memorandum for record dated April 5, 2010 from Mr. Keel granting an exception to the
policy that requires authorization to cremate from the OAFME;

» acremation authorization signed by the PADD on March 17, 2010;

o the DD Form 2065 (Disposition of Remains — Reimbursable Basis) signed by the PADD
on March 17, 2010;

** The memo states that Mr. Keel granted an exception to the Port Mortuary policy (found in the Crematory Section
SOP) that requires authorization from the OAFME prior to cremation. In the memo, Mr. Keel also states that the
respective case did not fall under the jurisdiction of the Armed Forces Medical Examiner.

¥ [Logistics Supervisor 1] is the logistics supervisor at the Port Mortuary. He also serves as the Crematory
Operator.

 These 16 people included permanent party and deployed members. The oaly management level employees
emailed were Mr. Keel and [Mortuary Affairs Division Director}.

% See Footnote 82.
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e payment documents dated March 22, 2010;

¢ the email from Ms. Spera dated April 4, 2010;

e an April 5, 2010 email from Mr. Keel to [Logistics Supervisor 1] requesting that the
cremation be scheduled on April 7, 2010; and

¢ a Certificate of Cremation signed by [Logistics Supervisor 1] and Mr. Keel indicating the
remains were cremated on April 7, 2010.

However, the following five documents were missing from the case file: (1) the DD Form 2062
(Record of Preparation and Disposition of Remains (OUTSIDE CONUS)), (2) the DD Form 565
(Statement of Recognition of Deceased), (3) authorization to cremate from a medical authority
certifying a cause of death, (4) disposition instructions from the casualty or mortuary officer
assisting the family, and (5) a burial transit permit,

DI10-0472 and D10-0473

The remains associated with Dover Case Nos. D10-0472 and D10-0473 arrived at the
Port Mortuary on April 29, 2010.

The file of Dover Case No. D10-0472 included the following documents:

o the DD Form 2064 (Certificate of Death) signed by an Army medical officer on April 22,
2010;

» aletter dated April 22, 2010 approving an exception to policy allowing the issuance of a
death certificate;

e a cremation authorization signed by the PADD on April 21, 2010,

o the DD Form 2065 (Disposition of Remains — Reimbursable Basis) signed by the PADD
on April 21, 2010; and

o a Certificate of Cremation signed by [Logistics Supervisor 1] and Mr. Keel indicating the
remains were cremated on May 4, 2010.

However, the following seven documents were missing from the case file: (1) the DD Form 565
(Statement of Recognition of Deceased), (2) the DD Form 2062 (Record of Preparation and
Disposition of Remains (OUTSIDE CONUS)), (3) payment documentation,*® (4) arelease of
remains from a medical authority certifving the cause of death, (5) authorization to cremate from
a medical authortty certifying a cause of death, (6) disposition instructions from the casualty or
mortuary officer assisting the family, and (7) a burial transit permit.

The file of Dover Case No. D10-0473 included the following documents:

% The record reflects that three cases did not have payment documentation included in their respective case files.
While the documentation was not present, the record indicates that payment was received for each of the five fetal
remains cases. As there is no express requirement for such documentation to be present in the Port Mortuary’s files,
the fact that it was missing was not a viclation of law, rule, or regulation.
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s a memorandum for record dated April 19, 2010, from the Landstuhl Regional Medical
Center authorizing the release of the fetal remains to USAMAA-E but not certifying a
cause of death;

e the DD Form 2064 (Certificate of Death) signed by an Army medical officer on April 27,
2010,

s the DD Form 2065 (Disposition of Remains — Reimbursable Basis) signed by the PADD
on April 22, 2010;

e acremation authorization signed by the PADD on April 22, 2010;

e the DD Form 565 (Statement of Recognition of Deceased) dated April 18, 2010; and

e g Certificate of Cremation signed by [Logistics Supervisor 1] and Mr. Keel indicating the
remains were cremated on May 4, 2010.

However, the following five documents were missing from the case file: (1) the DD Form 2062
(Record of Preparation and Disposition of Remains (OUTSIDE CONUS)), (2) payment
documentation, (3) authorization to cremate from a medical authority certifying a cause of death,
(4) disposition instructions from the casualty or mortuary officer assisting the family, and (5) a
burial transit permit.

DI10-0564

The remains associated with Dover Case No. D10-0564 arrived at the Port Mortuary on
May 15,2010. On May 17, 2010, Ms. Spera sent an email regarding Dover Case No. D10-0564
to 20 people®” in AFMAO, including Mr. Keel, stating that there was “no paperwork” received
with the remains other than a death certificate and a cremation authorization. The file of Dover
Case No. D10-0564 included the following documents:

¢ amemorandum dated May 8, 2010 for the State of Delaware from the Office of the
Armed Forces Regional Medical Examiner authorizing the cremation of the fetal remains
but not certifving a cause of death;

¢ the DD Form 2064 (Certificaie of Death) signed by an Army medical officer on May 14,
2010;

e acremation authorization signed by the PADD on May 10, 2010;

s the DD Form 2065 (Disposition of Remains — Reimbursable Basis) signed by the PADD
on May 12, 2010,

¢ amemorandum for record dated May 19, 2010 signed by Mr. Keel authorizing the
cremation to proceed based upon confirmation of receipt of payment to the United States
Government from USAMAA-E;

e cmail traffic between workers at AFMAO and USAMAA-E originating with Ms. Spera’s
message of May 17, 2010 expressing concerns over improper packaging and missing
paperwork; and

» a Certificate of Cremation signed by [Logistics Supervisor 1] and Mr. Keel indicating the
remains were cremated on May 19, 2010,

" These 20 people included permanent party and deployed members, The only management level employee
emailed was Mr, Keel.
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However, the following six documents were missing from the case file: (1) the DD Form 565
(Statement of Recognition of Deceased), (2) the DD Form 2062 (Record of Preparation and
Disposition of Remains (OUTSIDE CONUS)), (3) payment documentation, (4) a release of
remains from a medical authority certifying the cause of death, (5) disposition instructions from
the casualty or mortuary officer assisting the family, and (6) a burial transit permit.

On May 17, 2010, Mr. Keel forwarded Ms. Spera’s email from the same date to [Army
Mortuary Officer 2], asking “[c]an you obtain a witness signature on the Cremation
Authorization and follow-up on the other required documents and the check?” In his email
response to Mr. Keel the same date, [Army Mortuary Officer 2] replied in the affirmative. Two
days later, on May 19, 2010, Mr. Keel sent [Army Mortuary Officer 2] another email in the
chain, asking “fajny word on the check? Looking to schedule the cremation.” On the same date,
[Army Mortuary Officer 2] answered that he would look into the check issue. In response, again
on the same date, Mr. Keel sent an ematl stating that he was directing the cremation to take place
that day because the check was in the custody of USAMAA-E, but also mentioned that there was
a discrepancy on the correct address to send the cremains. In the email he “introduced” [Major
11% to [Army Mortuary Officer 2], indicating that she “is deployed here to stand up, develop,
and run my newest branch of the Port Mortuary. She will oversee the Departures Branch which
includes the section formerly known as ‘Shipping,” Crematory Operations, Outbound Dignified
Transfers, Departure Quality Assurance Management, and a host of other significant duties.”

On May 19, 2010, the Port Mortuary cremated the fetal remains associated with Dover
Case No. D10-0564. When asked about the fetal cremation of case file D10-0564, [Major 1)
indicated that she had not fully assumed the duties of the Chief of Departures Branch and was
still receiving on-the-job training from Mr. Keel.*? She confirmed that she reviewed the
paperwork for the May 19, 2010 cremation, but stated that she was not the final review authority
at the time the cremation occurred. According to [Major 1], Mr. Keel had actually reviewed the
paperwork prior to [Logistics Supervisor 1] conducting the actual cremation,”

Mr. Keel confirmed that [Major 1] was deployed to AFMAQ and assigned as the
Cremation Officer. As such, she was charged with reviewing cremation file paperwork,
scheduling cremations with the family, and coordinating cremations with the Crematory

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]

% [Major 1] was deployed to AFMAO from May to August 2010, serving as the Chief of the Departure Branch. She
served as a Cremation Officer and was responsible for coordinating all cremations conducted at AFMAQ. Sheisa
personnel officer in the United States Air Force. She is not a licensed funeral director, embalmer, or technician.

% [Redacted].

%0 According to the documentation provided in the AFOSI investigation, Mr. Keel, [Embalmer 3] and {Logistics
Supervisor 1} were the enly AFMAO employees trained as AFMAQ Crematory Operators between February and
May 2610 and that [Logistics Supervisor 1] performed most if not all of the cremations at AFMAQ. The record
from the AFOSI investigation indicates that [Logistics Supervisor 1] was properly trained and that he had conducted
all cremations in an appropriate manner,
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Operator”’ (at the time [Logistics Supervisor 1]). Mr. Keel indicated that [Major 1] was not
trained to conduct cremations, nor had she ever conducted a cremation. According to MOMS,
Mr. Keel was listed as being the Cremation Officer for all five fetal remains at issue.

In his interview, Mr. Keel explained that Ms. Spera had no part in the cremation process
at the time of these allegations and that she was employed in the shipping department. He
indicated that Ms. Spera’s responsibilities entailed embalming and restoration of remains prior to
shipment and the shipment of remains.

Ms. Spera indicated that she had been employed at AFMAO since November 2007 and
that between January 2008 and May 2010, she was assigned as the Chief of the Departures
Branch. She advised that she was relieved of her duties as Chief of Departures Branch on or
about May 20, 2010 and was replaced by [Major 1].

Mr. Keel stated that at no time during his tenure at the Port Mortuary had he ever
observed or had complaints regarding fetal remains being cremated without authorization.
Regarding the alleged missing documentation, Mr. Keel explained that if something was
identified as missing, the paperwork or any other issue was rectified prior to a cremation being
performed. Mr. Keel stated that he could not recall Ms. Spera notifying him that any specific
fetal remains were missing paperwork. Further, he stated that he had no knowledge of missing
paperwork from the cremation files of the remains of any fetus. He stated, however, that if he
was notified, the issue was addressed and corrected.

When questioned about the cremation approval process within the Port Mortuary, Mr,
Keel stated that despite what was required under the written SOPs, the only documentary
requirements were first, a medical approval from a medical examiner or attending physician, and
second, an approval for cremation from the decedent’s family. Mr. Keel stated that a death
certificate was not required prior to cremation because, in some circumstances, a death certificate
may not be accomplished for months after the date of death. However, he explained if a death
certificate existed, it would satisfy the requirement for a release and approval from a medical
examiner or attending physician to cremate the remains.

When questioned on the same subject, [Army Mortuary Officer 2] explained that it could
be inferred from the fact that a death certificate was signed that the medical examiner released
the remains. He stated that for every death, the medical examiner is consulted and the medical
examiner makes the decision about whether to investigate the death or not. He stated that after
consultation, if the medical examiner declines to investigate, then the doctor will complete the
death certificate. He stated that therefore, one can assume the medical examiner released the
remains if a death certificate exists. [Army Mortuary Officer 2] also believed a signed death
certificate implied the medical examiner also authorized cremation.

Burial Transit Permits were not found in any of the Dover case files. AFOSI obtained
from Mr. Keel a blank copy of a burial transit permit. The document appears to be a State of

’! The Crematory Operator is certified to perform cremation and works with the Cremation Officer in conducting the
actual cremation of remains, segregating the non-biclogical unconsumed material, processing the cremated remains,
inputting data into the crematory log, and coordinating the routine maintenance schedule for the crematory.
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Delaware form from the Delaware Department of Health and Social Services, Division of Public
Health. The permit is entitled “Authorization to Re-Route Decedents under Military
Jurisdiction.” The permit provides authorization for Dover AFB to transport a named decedent
to a funeral director. Mr. Keel explained that the Burial Transit Permit was not required for
shipment of cremains via the U.S. Postal System or Military Aircraft. He also explained it was
not required by the State of Delaware. According to Mr. Keel, the Burial Transit Permit was
only required for shipment of remains upon commercial airlines. He stated that a Burial Transit
Permit would be issued for every remains that was processed through the Port Mortuary, whether
it was required or not, in order to maintain the consistency of day-to-day operations and business
practices. When questioned about the missing permits, Mr. Keel could not explain their absence
in the Dover case files and stated it must have been a “clerical error” by AFMAQ’s Records
Administration Section.

In the MOMS system, under the case information program, one of the tabs has entry
blocks for “ME Release Date,” “ME Release Received,” “ID Made By,” and “How ID made.”

¢ For Dover Case No. D10-0257, the “ME Release Date” and “ME Release Received” are both
marked “2/22/10” in MOMS. The “ID Made By” is marked “TDEAN" and the “How ID
made” is marked “Presumptive.”92

¢ For Dover Case No. D10-0406, the “ME Release Date” and “ME Release Received” are both
marked “4/5/10” in MOMS. The “ID Made By” is marked “QKEEL” and the “How 1D
made” 1s marked “Presumptive” despite there being no DD Form 565 (Statement of
Recognition of Decedent) for the file,

¢ For Dover Case No. D10-0472, the “ME Release Date™ and “ME Release Received” are both
marked “5/3/10” in MOMS. The “ID Made By” is marked “QKEEL” and the “How ID
made” is marked “Presumptive” despite there being no DD Form 565 for the file.

s For Dover Case No, D10-0473, the “ME Release Date” and “MJ Release Received” are both
marked “5/3/10” in MOMS. The “ID Made By” is marked “QKEEL” and the “How ID
made” is marked “Presumptive.”

e For Dover Case No. D10-0564, the “ME Release Date” and “ME Release Received” are both
marked “5/16/10”. The “ID Made By” is marked “QKEEL” and the “How 1D made” is
marked “Presumptive” in MOMS.

In the files of Dover Case Nos. D10-0257 and D10-0406, there is a memorandum in each
signed by Mr. Keel granting an exception to the Port Mortuary policy (found in the Crematory
Section SOP) that requires authorization from the OAFME prior to cremation. Each

memorandum also states that the exception was based on the fact that the respective case did not
fall under the jurisdiction of the OAFME.

In MOMS, under the cremation program, one of the tabs has entry blocks for “ME
Authorization Required?” followed by “ME Authorization Received?” Those fields can either
be checked or unchecked, with a check indicating an affirmative response to the respective
guestion and no check indicating a negative response. Below those blocks are fields to enter the
person who received the authorization and the date received. Below that are fields for “ME

* The identification entries here do not allow the person inputting information to type in a name. Apparently, there
is & drop down list of AFMAQ names to choose from including Mr. Keel and Mr. Dean.
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Cremation Authorization Scanned By” and “ME Cremation Authorization Verified By.” Each of
those two have a field for the date the respective action was taken.

¢ For Dover Case No. D10-0257, both the “ME Authorization Required?” and the “ME
Authorization Received?” are checked, indicating affirmative responses. It indicates
“QKEEL” received the ME authorization on “2/23/10.” The name next to “ME Cremation
Authorization Scanned By” is “QKEEL” and the date is “2/23/10.” The name next to “ME
Cremation Authorization Verified By” is also “QKEEL” and also dated *2/23/10.”

s For Dover Case No. D10-0406, both the “ME Authorization Required?” and the “ME
Authorization Received?” are checked, indicating affirmative responses. It indicates
“QKEEL” received the ME authorization on “4/5/10.” The name next to “ME Cremation
Authorization Scanned By” i1s “QKEEL” and the date is “4/5/10.” The name next to “ME
Cremation Authorization Verified By” is also “QKEEL” and also dated “4/5/10.”

e For Dover Case No. D10-0472, both the “ME Authorization Required?” and the “ME
Authorization Received?” are checked, indicating affirmative responses. It indicates
“QKEEL” received the ME authorization on “5/4/10.” The name next to “ME Cremation
Authorization Scanned By” is “QKEEL” and the date is “5/4/10.” The name next to “ME
Cremation Authorization Verified By” is also “QKEEL” and also dated “5/4/10.”

e For Dover Case No. D10-0473, both the “ME Authorization Required?” and the “ME
Authorization Received?” are checked, indicating affirmative responses. It indicates
“QKEEL” received the ME authorization on “5/4/10.” The name next to “ME Cremation
Authorization Scanned By™ is “QKEEL” and the date is “5/4/10.” The name next to “ME
Cremation Authorization Verified By” is also “QKEEL” and also dated “5/4/10.”

e For Dover Case No. D10-0564, both the “ME Authorization Required?” and the “ME
Authorization Received?” are checked, indicating affirmative responses. It indicates
“QKEEL” received the ME authorization on “5/19/10.” The name next to “ME Cremation
Authorization Scanned By” is “QKEEL” and the date is “5/19/10.” The name next to “ME
Cremation Authorization Verified By” is also “QKEEL” and also dated “5/19/10.”

As part of the Army 1G investigative inquiry, copies of USAMAA-E’s case files were
obtained on the five case files at issue. Each USAMAA-E case file had extensive documentation
on their respective cases. Inclhuded in all five case files were the respective DD Forms 2062
(Record of Preparation and Disposition of Remains (OUTSIDE CONUS)) and the respective DD
Forms 565 (Statement of Recognition of Deceased) signed by the military sponsor or the medical
provider, as well as a witness.

CMAOC Approval

[Major 1] stated that she had a disagreement with Ms. Spera over whether they needed
prior approval from the Army’s Casualty and Mortuary Affairs Operations Center (CMAQOC)
before cremating the remains of a dependent of an Army military member. [Major 1] stated that
Ms. Spera believed the Port Mortuary needed the Army CMAOC’s authorization prior to
cremating the remains of an Army member’s dependent. However, [Major 1] stated she
consulted with the Army CMAOC who clarified that the Port Mortuary could not cremate the
remains of an Army active duty member without CMAOC approval, but no such approval was
necessary for the remains of a dependent.
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When Ms. Spera was questioned on the subject, Ms. Spera stated that she could not recall
an official policy or regulation that required prior approval from the CMAOC before the Port
Mortuary was allowed to cremate the remains of an Army member’s dependent. She stated she
based her complaints on her own working experience at civilian funeral homes and her
knowledge of industry standards, rather than specific rules or regulations.

[Army Mortuary Officer 2] was questioned on this subject as part of the investigation.
He stated that there was no requirement for CMAOC approval before an Army dependent was
cremated at the Port Mortuary. He stated he knew Army policy was not to use the Port Mortuary
crematory for active duty members, and therefore CMAQOC would have to approve any
exceptions to that policy. However, he stated there was no such policy for dependents and
therefore there should be no requirement for CMAOC to authorize dependent cremations at the
Port Mortuary.

Email traffic between Army personnel at USAMAA-E indicated it was their
understanding that, as of December 24, 2009, SECDEF had in place a moratorium on cremations
at the Port Mortuary. However, no other evidence was found that suggested there was ever
actually a moratorium on cremations at the Port Mortuary. When asked, none of the employees
at the Port Mortuary had heard of a cremation moratorium. According to personnel at CMAOC,
the Army began prohibiting contracting with a particular civilian crematory in the Dover area
affer it was discovered that human and animal remains were cremated at the same facility.

Embalming

Ms. Spera stated that she believed the fetal remains associated with Dover Case Nos.
D16-0472 and D10-0473 arrived at the Port Mortuary from USAMAA-E unembalmed.
Personnel at USAMAA-E prepared DD Forms 2062 (Record of Preparation and Disposition of
Remains (QUTSIDE CONUS)) for these two cases. However, these forms were not found in the
Port Mortuary records, and Ms. Spera stated that she did not see the forms when these two fetal
remains arrived.

The DD Form 2062 on Dover Case No. D10-0472 lists under block 13 that the
embalming for the fetal remains began on April 10, 2010 at 1500 hours. In block 15 (entitled
“explain any delay in recovery, autopsy, preparation, inspection or shipment of remains™), it
states that “pathology lab placed in phenol afier gross.” Phenol is a chemical that can be used for
embalming. However, block 14 (entitled “embalming complete™) is blank, and blocks 17
through 20 (all of which are used to indicate the specifics of the embalming procedure) are either
not filled out or an “N/A” appears.

The DD Form 2062 on Dover Case No. D10-0473 has an embalming start date and time
filled in, as well as an embalming end date and time filled in. In block 19 (entitled “parts
receiving poor circulation and how treated™), it states “infant soaked i formalin.” Formalin is
also known as formaldehyde, which is also a chemical that can be used for embalming.
However, blocks 17 through 18 and block 20 are blank. Also, on the second page of the DD
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Form 2062 in block 43, it states “*** EVERY ATTEMPT WAS MADE TO PRESERVE THE
REMAINS AND TO PREVENT POSSIBLE ODOR AND LEAKAGE.”

Ms. Spera was shown the DD Forms 2062 and maintained her belief that these two fetal
temains were not embalmed. [Army Mortuary Officer 2] was asked about the significance of the
embalming entries on the DD Forms 2062 for the remains assoctated with Dover Case Nos. D10-
0472 and D10-0473. He stated that the entries indicate the fetal remains were both embalmed.
The fact that both fetal remains were relatively young, 18 weeks and 20 weeks respectively,
meant that they were both fairly small. He stated that embalming a small fetus is different from
embalming a full term infant or an adult because it might not be possible to access arteries and
veins. He stated that small fetal remains are often embalmed by submerging them in embalming
fluid, which is what both the DD Forms 2062 indicated.

ANALYSIS

Prior to addressing whether the fetal remains at issue were shipped to the Port Mortuary
for cremation in an unsafe and disrespectful manner, and whether they lacked requisite
paperwork for disposition, it is important to note that no fetal remains were actually damaged in
transit. Although there were discrepancies in the enforcement of some of the Port Mortuary’s
internal focal operating procedures, there were no violations of any higher authority. As such, all
cremations were carried out fully in accordance with the law. Further, all fetal remains sent to
the Port Mortuary for cremation were identified correctly and all cremations of fetal remains
were completed in accordance with the wishes and directions of the respective families.

Packaging and Shipping

Based on the investigations, the evidence adduced shows that the fetal remains associated
with all five Dover cases were in fact individually shipped from USAMAA-E to the Port
Mortuary inside plastic pails, packaged inside normal, non-reinforced cardboard shipping boxes,
and cushioned by cotton and pillows. The boxes had previously been used as shipping
containers for infant caskets purchased by USAMAA-E.

No specific guidance was found explaining how to properly package and ship fetal
remains. Under AF1 34-242, Mortuary Affairs Program, paragraph 2.27.1.2, remains being
transported by government aircraft from a mortuary facility in Europe to the Port Mortuary
“should be uncasketed and placed in an aluminum transfer case.” Likewise, Table 4.2 of the
same AF] states “[1]f a government mortuary prepares the remains and Dover Port Mortuary
reprocesses” then “[rlemains will be returned to Dover Port Mortuary in a transfer case.”
However, AFI 34-242 was written in 2008, prior to the establishment of the crematory in Dover.
This is significant because the industry standard for shipping remains for cremation is a
cardboard box or combination box, which is different than for shipping remains for processing or
restoration for a funeral or other service. Further, the guidance from the AFI does not
contemplate the obvious differences in shipping fetal remains compared to adult remains. In
light of this, the better interpretation of AFI 34-242 in this circumstance is that it does not require
the use of a transfer case when fetal remains are shipped to the Port Mortuary for cremation.
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Such an interpretation is supported by Army Regulation 638-2, Care and Disposition of
Remains and Disposition of Personal Effects, paragraph 6-5, where it states that “[a] transfer
case may be used to ship remains of an eligible dependent infant or child to the port mortuary in
the United States; this is provided if a suitable casket (infant- or child-type) is not available.”
While a transfer case could be used to ship fetal remains, doing so is not a required method of
transport. Therefore, the decision not to use transfer cases to ship fetal remains was not in
violation of AFI 34-242 or AR 638-2.

The families of these five fetal remains requested that the remains be treated as the
remains of human beings, and the military agreed to do so. Accordingly, the fetal remains came
under the purview of Joint Publication 4-06, DoD Directive 1300.22 and DoD Instruction
1300.18, which generally require that the remains be treated with the reverence, care, and dignity
befitting them and the circumstances. Based upon the preponderance of the evidence, these
regulations were not violated.

None of these regulations elaborate on what constitutes the requisite “reverence, care and
dignity” due a decedent’s remains. Moreover, there are no regulations or rules from any of the
military service components which define these terms. The record disclosed no clear generally
accepted practice for packaging and shipping fetal remains of military dependents to be
cremated.

The preponderance of the evidence shows that the five fetal remains were wrapped in
cotton and packaged in plastic medical pails, which in turn were shipped in boxes. The reality of
dealing with fetal remains necessitated the use of some type of sealed container. These fetal
remains atl weighed less than 500 grams, which meant that by regulation they were considered
the remains of a miscarriage, as opposed to a stillbirth. The evidence indicates that the plastic
pails used were most likely specimen pails, which the hospital provided when the fetal body
structure was not substantially developed or when other medical procedures were performed
rendering the fetal remains into a soft tissue state. The documentation indicated that at least
three of the fetal remains underwent a “gross examination” by the pathology office. While the
military honored the wishes of their respective families by treating the remains as that of a
person, the remains of each were still those of a substantially underdeveloped fetus. Using
sealed hospital specimen pails was not an unreasonable or inappropriate option for shipping such
fetal remains. The specimen pails were placed inside boxes and cushioned with casket pillows.
According to the Army 1G report, the size of the pillows in the infant sized box appeared
sufficient to stabilize the fetal remains in transit.

With regard to the use of boxes for shipping containers, the views of employees from the
Port Mortuary and Landstuhl differed. Mr. Keel, Ms. Spera and [Mortuary Specialist 1] were of
the view that the boxes did not accord the requisite reverence, care and dignity due the fetal
remains. [Army Mortuary Officer 1], [Army Mortuary Officer 2] and the other mortuary
specialists at Landstuhl believed the packaging was appropriate. Contrary to the testimony of
[Mortuary Specialist 1], there is no requirement that the fetal remains be placed in a casket for
transport to the Port Mortuary. AF134-242 paragraph 2.27.1.2 clearly states that remains
transported from a mortuary facility in Europe to the Port Mortuary “should be uncasketed.”
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The record indicates that cremation of fetal remains was a new procedure and the
cardboard shipping boxes were an interim measure. The evidence indicated that the Army
attempted to procure sturdier shipping containers in January 2010 but that the requested
containers were never delivered. In the interim, the Army used the cardboard boxes at issue
here. When apprised of concerns by the Port Mortuary, the Army sought alternatives to the
cardboard boxes. In July 2010, USAMAA-E began using locally fabricated wooden boxes to
transport fetal remains for cremation at the Port Mortuary.”

In addition, the record shows that special handling procedures were used with these
boxes. Many appropriate steps were taken to ensure the boxes were handled with reverence,
care, and dignity, including covering the boxes with clean outside wrapping, clearly labeling the
boxes as containing human remains, and stowing the boxes only in the nose of the airplane with
the head oriented towards the front of the airplane. In addition, the procedures required that
nothing be placed on top of the boxes.

The packaging and shipping of these five fetal remains for cremation were not in
violation of DoD Directive 1300.22 DoD Instruction 1300.18, or Joint Publication 4-06.

Embalming

Ms. Spera also alleged that two of the fetal remains (Dover Case Nos. D10-0472 and
D10-0473) received at the Port Mortuary were not embalmed. The evidence in the record shows
a conflict between what Ms. Spera has stated and what the DD Forms 2062 indicate. Based on
the documentation which indicated the remains had been soaked in an embalming chemical and
the statements of [Army Mortuary Officer 2] regarding procedures used to embalm undeveloped
fetal remains, the preponderance of the evidence shows that these two fetal remains were
embalmed, consistent with the requirements of the Armed Services Public Health guidelines.

Army CMAOC approval

Ms. Spera has alleged that the Port Mortuary needed prior written approval from
CMAOC before cremating the Army dependent. No Army rule or regulation requiring such
written approval was found. However, AFMAO Port Mortuary Division SOP 34-242-02,
Section 2, Qutbound Transportation and Medical Disposal, effective July 19, 2009, stated at
paragraph 5C1.1, that “[a]ll US Army cremations performed at Dover require prior written
approval from Commander, Casualty and Mortuary Affairs Operations Center (CMAOC).”
Under paragraph 5F.4, it was stated, “[a]ll US Army cremations performed at Dover require
prior written approval from Commander, (CMAOC). Cremation MUST not occur until
authorization is granted in writing” (emphasis appears in the SOP). This SOP speaks only to
Army cremations, and not to dependents. Therefore, we find that it is inapplicable.

* First Lieutenant [First Lieutenant 2] was deployed to AFMAO in September 2010 and assigned as the Chief of the
Departures Branch. She indicated that since she has been at AFMAOQO the remains have always arrived in a wooden
crate with a sealed biohazard bag utilized as the inner packaging.
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Furthermore, four of the five fetal remains at issue here were Air Force dependents. The
fifth fetal remains was an Army dependent, which was shipped on May 16, 2010. The evidence
indicates that SOP 34-242-02, which contained the CMAOC approval requirement, was
superseded on April 1, 2010 when a new AFMAQO Port Mortuary Division SOP 34-242-02,
Administration Branch, became effective. This new SOP did not include the prior SOP’s
requirement for written authorization from CMAOC prior to an Army cremation. Thus, on May
16, 2010, when the Port Mortuary received the fetal remains of an Army dependent and
thereafter cremated them, there was no requirement in any AFMAO Port Mortuary Division SOP
requiring CMAOC approval for Army cremations. Consequently, there is no violation of law,
rule or regulation.

Port Mortuary Required Documentation

Paragraph 1.2 of Port Mortuary SOP 34-242-04 requires the following five documents:
(1) a release of remains from medical authority certifying cause of death, (2) an authorization to
cremate from medical authority certifying cause of death, (3) disposition instruction from service
Casualty or Mortuary officer assisting the family, (4) a completed AFMAO cremation
authorization form, and (5) a burial transit permit. Pursuant to this internal administrative SOP,
the Cremation Officer is required to have these five documents before remains can be cremated.
As discussed below, only one of the documents, the completed AFMAO cremation authorization
form, was present in each of the five fetal remains case files. As discussed below, the absence of
these required documents from the case files supports a finding of multiple violations of the Port
Mortuary internal Crematory Section sop.*

Release of Remains from Medical Authority Certifying Cause of Death

The Port Mortuary is required under SOP 34-242-04, paragraph 1.2.1, to have a “Release
of remains from AFME, State ME, or other cognizant medical authority certifying cause of
death” prior to cremation. None of the five Port Mortuary case files at issue here have such a
release certifying the cause of death.

Three of the five case files, D10-0257, D16-04006, and D10-0473 have a Memorandum
for Record from the Landstuhl Regional Medical Center signed by a pathologist. Each of these
memoranda indicates that a “gross examination” was conducted by the pathologist and that the
remains are released to mortuary affairs. However, none of the memoranda certify the cause of
death. In cach of these three cases, the file also contains the DD Form 2064 (Cerfificate of
Death), signed by a medical doctor (not the pathologist who signed the memorandum) from the
Landstuhl Regional Medical Hospital.

* The requirements set forth in the administrative Crematory Section SOP are not necessarily required by [aw but
represent the policy of the Port Mortuary. While established policy requirements must be followed, the policy is, in
many regards, discretionary and can be changed. The Port Moriuary had the necessary authorization from the
PADD for each fetal remain cremated. The violations found herein are violations of those discretionary policy
requirements. As part of the corrective action taken, the Port Mortuary has reviewed these requirements and
reworked its policy to more accurately reflect what is actually needed.
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While the phrase “other cognizant medical authority” is undefined, it is reasonable to
assume that a pathologist or physician would qualify with respect to the five cases at issue. That
assumption 1s supported by guidance from Army in Europe Regulation 40-400, which states that
the physician should complete the DD Form 2064 when the cause of death was of a known
clinical diagnosis and the medical examiner only gets involved for forensic cases. The
assumption is also supported by statements made by Mr. Keel and [Army Mortuary Officer 2]
who both stated a signed death certificate implies a medical examiner release. Arguably, the
memorandum of release and the death certificate certifying the cause of death considered
together might serve to satisfy the undetlying requirement of paragraph 1.2.1. However, because
the memoranda do not certify a cause of death, the clear written requirements of paragraph 1.2.1
are not technically met,

The files for Dover Case Nos. D10-0472 and D10-0564 do not have similar memoranda
from the Landstuhl Regional Medical Center. Further, such memoranda were not obtained in the
Army IG investigation. As such, based on the evidence, the required release letters were never
done, and the SOP requirement to have a “Release of remains from AFME, State ME, or other
cognizant medical authority certifying cause of death” prior to cremation was not met.
Accordingly, the failure to meet this requirement results in a violation of the rule under SOP 34-
242-04, paragraph 1.2.1.

When questioned, Mr. Keel stated that if a death certificate existed, it would satisfy the
requirement for a release from a medical examiner or attending physician. That answer is not
sufficient because SOP 34-242-04 indicates otherwise. Further, in practice, the Port Mortuary
and USAMAA-E were completing and collecting release letters for some of the cases, including
Dover Case Nos. D10-0257, D10-0406, and D10-0473. That practice indicates the Port
Mortuary and USAMAA-E were not simply using a death certificate in lieu of a release from an
appropriate medical authority. While Mr, Keel may be correct that a death certificate could be
used as a substitute for a release of the remains from the hospital, no such exception or substitute
is permitted in the SOP. Rather, the requirement for a release is emphasized. The paperwork
was required to be in all the files, and it was not. Moreover, no official, written waiver of this
SOP requirement was made by Mr, Keel.

Authorization to Cremate from Medical Authority

The Port Mortuary is required under SOP 34-242-04, paragraph 1.2.2 to have an
“Authorization to cremate from AFME, State ME, or other cognizant medical authority
certifying cause of death.” Although not subject to Delaware law, this requirement is in line with
the law in Delaware, which requires medical examiner approval prior to the cremation of human
remains.

In four of the five cases at issue here, the authorization did not exist. The file for Dover
Case No. D10-0564 had an authorization document, but the documentation did not certify a
cause of death. For Dover Case Nos. D10-0257 and D10-0406, there was no authorization
documentation; however, Mr. Keel created an exception to policy memorandum for each file. In
those memoranda, Mr. Keel stated that he granted an exception or waiver to the policy that
requires authorization from the OAFME. In the files for Dover Case Nos. D10-0472 and D10-
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0473, no authorization was found; nor did the files contain an exception to policy memorandum,
waiving the need to have a certified cause of death within the cremation authorization.

In his exception to policy memoranda for Dover Case Nos. D10-0257 and D10-0406, Mr.
Keel based the exception for the respective cases on his belief that they did not fall under the
jurisdiction of the Armed Forces Medical Examiner. The assertion that these cases did not fall
under the jurisdiction of the Armed Forces Medical Examiner is incorrect. In both cases, the
deaths were of civilian dependents on a military installation, and both DD Forms 2064
(Certificate of Death) stated that the cause of death was unknown. Under 10 U.S.C. § 1471, the
AFME could have investigated these cases and thus, both cases fell within the jurisdiction of
AFME. As such, the exception to policy was of no effect because it was based on an incorrect
premise.95 The SOP by its own terms states that the requirements in the SOP are mandatory.
Moreover, no such exception or substitute is indicated in the Crematory Section SOP. Rather,
the requirement for a release is emphasized.

The evidence shows that Mr. Keel only prepared and signed an exception to policy
memoranda in the first two fetal remain cases-—proving that he knew of the issue and the
importance of documentation. With regard to two of the three subsequent fetal remains cases at
issue, Mr. Keel did not complete any such documentation. As {o the fifth fetal remains case,
Dover Case No. D10-0564, USAMAA-E completed and the Port Mortuary collected the
authorization, albeit without the necessary cause of death certification.

When questioned on this point by AFOSI, Mr. Keel stated that if a death certificate
existed, it would satisfy the requirement for a cremation authorization from a medical examiner
or attending physician. His opinion had been the same earlier when Ms. Spera raised the same
question by email, and Mr. Keel responded simply by saying “not applicable.” His response is
disingenuous because SOP 34-242-04 (which he signed and certified just months prior to these
incidents) specifically requires such documentation and knowing this, Mr, Keel did not take
affirmative steps to change the SOP to conform to his belief that this requirement did not apply
to the actual practice at AFMAO. Again, what this chain of events shows is that Mr. Keel knew
what was and was not needed to comply with the SOPs he wrote, but took no steps to either
comply with his own SOPs, properly waive the SOPs, or re-write the SOPs when he came to
realize they were deficient for dealing with fetal remains.

With regard to Dover Case No. D10-0564, arguably, the medical examiner’s cremation
authorization found in this file and the death certificate considered together might serve to satisfy
the underlying requirement of paragraph 1.2.2. However, because the medical examiner’s
memorandum did not certify a cause of death, the specific written requirement of paragraph 1.2.2
was not technically met for Dover Case No. D10-0564.

The fatlure to obtain the requisite documentation prior to the cremation constitutes a
violation of SOP 34-242-04. The SOP requirements constitute rules or policy which must be
followed by AFMAOQ personnel, unless properly waived. Because the paperwork was not in the

* While AFMAQ/PM is noted in the SOP as OPR, Colonel Edmondson (the AFMAQ Commander) indicated in his
testimony that Mr. Dean (Deputy Director of AFMAQ) was the approval authority for all AFMAQO SOPs.
Arguably, any waiver of the Port Mortuary SOPs would have to be accomplished by Mr. Dean or a higher authority.
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file, under the Port Mortuary’s local SOPs the Cremation Officer should not have proceeded with
the cremation until the paperwork was gathered and verified. The record supports that Mr. Keel
was responsible for the SOP violations, as the record indicates he was the Cremation Officer for
all five cases.

There is a discrepancy between what is required under the Crematory Section SOP, what
is reflected in MOMS and what was found in the investigation of these matters. For all five
cases at issue, MOMS reflected that a medical examiner’s authorization for cremation existed.
That is not true for four of the five cases (the exception being D10-0564).

The procedure with regard to medical examiner’s authorization to cremate is set forth in
the Crematory Section SOP. Paragraph 9.3 requires the Cremation Officer to scan and upload
those authorizations to MOMS and paragraph 9.4 requires a second person to verify the
authorizations were successtully uploaded. In all five cases, MOMS reflects that Mr. Keel both
scanned and uploaded the authorizations and verified the authorizations were successfully
uploaded. As there were no medical examiner authorizations for four of the five cases, these
entries cannot be true. Not only did the Port Mortuary fail to follow the procedures outlined in
the SOP, resulting in violations of paragraph 9.4, the record indicates that in four of the five
cases the entries in MOMS misrepresented the existence of medical examiner releases that in fact
did not exist. This, at minimurm, is a violation of paragraphs 9.2 and 9.3. The MOMS entries
attributed the misrepresentations to Mr. Keel. The evidence is not clear as to who made the
entries in MOMS, Mr. Keel or someone working for him. It is possible that he entered this
incorrect data himself, but it is also possible someone else attributed it to him inappropriately,
Regardless of which is the underlying truth, as the Cremation Officer, he was ultimately
responsible for reviewing the entries by whomever made and ensuring all documents were in
order and were accurate. In either respect, the evidence showed a violation of the SOPs and
more importantly, that his certification that the documents were present, when he knew they
were not, was a misrepresentation of fact causing the MOMS system to inaccurately reflect
absent documents.

Disposition Instruction from Service Casualty or Mortuary Officer

None of the five Port Mortuary case files have express disposition instructions from a
casualty or mortuary officer. Based on the fact that multiple forms were filled out - notably the
DD Form 2065 (Disposition of Remains — Reimbursable Basis) and the PADD’s authorization to
cremate the fetal remains — and the fact that USAMAA-E had case files on all five of these cases,
it can be reasonably inferred that USAMAA-E did in fact meet with the families, discuss family
options, and assist families with decision making. Thus, through the actions taken in each case,
it can be discerned that USAMAA-E’s implicit disposition instruction for each of these cases
was that the fetal remains should be cremated, and there is no evidence to suggest differently.

However, because SOP 34-242-04 specifically requires “[d]}isposition instruction from
service Casualty or Mortuary officer assisting the family™ the Port Mortuary was required to
have disposition instructions from USAMAA-E prior to cremating the remains. The Port
Mortuary did not have such instructions in any of the five case files. The failure to do so in each
of the cases at issue amounts 1o a violation of SOP 34-242-04.
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Burial Transit Permit

The burial transit permit 1s a State of Delaware document and is entitled “Authorization
to Re-Route Decedents under Military Jurisdiction.” The permit allows Dover AFB to transport
a decedent to a funeral director. These permits were not found in any of the case files at issue.
When questioned about their absence, Mr. Keel stated that he could not explain their absence and
stated 1t must have been a clerical error by AFMAOQO’s Records Administration Section.

The purpose of a burial transit permit for cremation cases is unclear, especially when it
purports to be a Delaware State document and the cremains are sent to a family member rather
than a funeral home. Nonetheless, paragraph 1.2.5 of SOP 34-242-04 requires the burial permit
in every case and Mr. Keel indicated they should have been used. As such, paragraph 1.2.5 of
SOP 34-242-04 was violated in each of these cases.

CONCLUSION

It is important to reemphasize that no fetal remains were actually damaged in transit.
Although there were discrepancies in the enforcement of some of the Port Mortuary’s internal
administrative operating procedures, the cremations were carried out fully in accordance with the
law. Further, all fetal remains sent to the Port Mortuary for cremation were correctly identified.
In addition, the cremations of fetal remains were completed with PADD authorization and in
accordance with the wishes and directions of the respective families.

As set forth above and based upon the record, the evidence does not support the
following allegations: (1) that the USAMAA-E improperly packaged and shipped the remains of
military dependants; (2) that Port Mortuary officials failed to address recurring incidents in
which the fetal remains of dependents of military personnel have been shipped to the Port
Mortuary for cremation in an unsafe and disrespectful manner; (3) that two of the fetal remains
were not embalmed; and (4) that CMAQOC approval was required before cremating the Army
dependent. Accordingly, with regard to these allegations, no violation of law, rule or regulation
was found.

However, as set forth above, the evidence supports Ms. Spera’s allegations that
cremations were conducted with regard to the five fetal remains cases without the required
administrative paperwork. Specifically, the following violations were found:

e violations of SOP 34-242-04, paragraph 1.2.1 regarding all five cases at issue, as
there was no written release of remains from AFME, State ME, or other cognizant
medical authority certifying cause of death;

¢ violations of SOP 34-242-04, paragraph 1.2.2 regarding all five cases at issue, as
there was no written authorization to cremate from AFME, State ME, or other
cognizant medical authority certifying cause of death nor proper written waivers
of such requirement;
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¢ violations of SOP 34-242-04 paragraph 1.2.3 regarding all five cases at issue as
there was no written disposition instruction from the Service Casualty or
Mortuary officer assisting the family,

s violations of SOP 34-242-04 paragraph 1.2.5 regarding all five cases at issue as
there was no burial transit permit;

¢ violations of SOP 34-242-04, paragraph 1.3 for all five cases at issue as there was
no Medical Examiner authorization to cremate in the following four cases D10-
0257, D10-0406, D10-0472 and D10-0473, and the authorization in D10-0564 did
not meet the requirements of the SOP for certifying the cause of death nor were
there any proper written waivers of such requirement;

¢ violations of SOP 34-242-04 paragraphs 9.2, 9.3 and 9.4 for Dover Case Nos.
D10-0257, D10-6406, D10-0472 and D10-0473 because the Cremation Officer
for each respective case did not receive, upload, or verify such authorization in
accordance with SOP procedures and allowed the cremation to occur despite the
missing medical examiner’s authorization to cremate; and

¢ violations of SOP 34-242-04 paragraphs 9.2 and 9.4 for Dover Case No. D10-
0564 because the Cremation Officer did not recetve and verify such authorization
in accordance with SOP procedures and allowed the cremation to occur without a
fully compliant medical examiner’s authorization to cremate.

Mr. Dean, Deputy for AFMAO, stated that Mr. Keel had responsibility for noting
deficiencies and reporting them to USAMAA-E. In addition, during the relevant timeframe for
these allegations, Mr. Keel served as both the Port Mortuary Director and the acting Branch
Chief for the Port Mortuary Branch. As such, he was the management official charged with
direct oversight of all Port Mortuary cremations and the direct supervisor of the Cremation
Officers. The record also reflects that he was the Cremation Officer for each of the five fetal
remains cases at 1ssue herein and had specific responsibility for the cremations of each of the five
cases. Further, he was aware of the requirements of the Port Mortuary SOPs, as he signed and
certified them. Based upon the above and the evidence in the record, Mr. Keel is found to be
responsible for the violations set forth above.

Other Conclusions

Table A3.3 of AFI 34-242 provides guidance on which tab to place certain documents in
a mortuary case file but does not expressly require the entry of those documents in a mortuary
case file. However, it would be prudent for the Port Mortuary to at minimum include DD Forms
565 (Statemeni of Recogniiion of Deceased) and DD Forms 2062 {Record of Preparation and
Disposition of Remains (QUTSIDE CONUS)) in each file. However, failure to inchude these
forms was not a violation of any law, rule or regulation.

The DD Form 565 is the fundamental identification document that initially confirms the
identity of the deceased. On that form, a person who knows the deceased signs off after making
proper visual identification and a witness signs off confirming the visual identification took
place. DD Forms 565 were found in the Port Mortuary case files of Dover Case Nos, D10-0257
and D10-0473. While they were not found in the remainder of the Port Mortuary case files, they
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were found in all USAMAA-E case files. The Army properly got positive identification for all
five cases, but the DD Form 365 did not make its way to the Port Mortuary files consistently.

For the three case files that did not have a DD Form 565 present, MOMS reflected that
there was a “positive identification” made by Mr, Keel. Presumably this “identification” was
made based upon the paperwork accompanying the fetal remains which indicated the name of the
fetus. For the two files that did have a DD Form 565 present, Mr. Keel was listed as having
made the identification in one and Mr. Dean was listed as having made the identification in the
other.

In all of these cases, the name of a person from the Port Mortuary (without firsthand
knowledge of the deceased) was entered into the “ID Made By™ field in MOMS. On its face,
that seems to defy common sense, as the identification is normally made (as it was with these
cases) by someone with firsthand knowledge of the deceased. It is unclear from the record what
is supposed to be entered into this data field in MOMS. At best this entry would allow someone
at the Port Mortuary to verify that identification was accomplished at Landstuhl. However,
MOMS does not allow the user to type in the name of the person who made the actual
identification.

The importance of the DD Form 565 cannot be understated, as it is the source document
of actual visual identification of the remains by a person with knowledge. No other
identification procedures are used in these types of “presumptive” cases, such as DNA testing,
fingerprinting, or dental comparisons. Requiring a copy of the DD Form 565 or similar
document prior to cremation would be prudent on the part of the Port Mortuary. However, there
is no express requirement to have this document. Therefore, the absence of the DD Form 565 in
the case files for Dover Case Nos. D10-0406, D10-0472, and D10-0564 was not a violation of
law, rule, or regulation.

None of the five Port Mortuary case files had copies of the DD Forms 2062 (Record of
Preparation and Disposition of Remains (OUTSIDE CONUS)). However, the DD Forms 2062
were prepared in each case by the Army and were found in each of the five USAMAA-E case
files. Inclusion of the DD Form 2062 with the documentation accompanying the remains would
be useful for Port Mortuary personnel, as the document explains what was done in preparing the
remains. It would make sense for the Port Mortuary to require a copy of the DD Form 2062 with
every case,
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SECTION 5 —~ IMPROPER HANDLING OF CASES OF MISSING PORTIONS

OSC SUMMARY OF DISCLOSURE INFORMATION

According to the July OSC Referral Letter, Mr. Zwicharowski and Ms. Spera provided
the following information to OSC concerning the handling of cases of missing portions.
According to OSC, Mr. Zwicharowski and Ms. Spera have alleged the following:

(1) Mr. Zwicharowski and Ms. Spera both disclosed allegations concerning two incidents in
which the Port Mortuary lost body parts, referred to as “portions” of deceased service
members and failed to properly resolve those cases.

(2) Specifically, they alleged that on April 21, 2009, Ms. Spera reported to Mr.
Zwicharowski, who was her supervisor, that a portion of the remains of an Army soldier
was missing. Mr. Zwicharowski and Ms, Spera, in turn, reported the matter to then-Port
Mortuary Director, Trevor Dean. Port Mortuary Commander Robert Edmondson ordered
an Internal Commander Directed Investigation (CDI), which was carried out by one of
his direct subordinates. Despite an extensive search, the portion was never found, Mr.
Zwicharowski noted that, to his knowledge, this was the first instance in which a portion
of a service member had been lost by the Port Mortuary.

(3) According to OSC, Ms. Spera, who at that time was responsible for the intake of all
remains, provided recommendations for the development of SOPs for handling portions
and improving the oversight of tracking remains. Mr. Zwicharowski and Ms. Spera
alleged that the report from the CDI was not provided to them, and no meaningful
changes were implemented to prevent similar incidents from occurring in the future,

(4) They further alleged that Port Mortuary officials failed to notify the Army or the Army
soldier’s family that this portion was lost. They note that the family, in providing
disposition instructions, previously requested that the identified portion be destroyed.
They contend, however, that the Port Mortuary was nevertheless obligated to apprise the
Army and the family of this significant event that potentially altered the disposition of the
remains.

{5) According to Mr. Zwicharowski and Ms. Spera, a second incident involving a lost portion
occurred on July [ ], 2009, during the processing of remains of two Air Force service
members. Because the portion was lost before an autopsy could be performed, positive
identification was not achieved and only an assumption could be made that it belonged to
one of the two individuals.

(6) According to OSC, the whistleblowers stated that a formal investigation was never
conducted and, again, Port Mortuary officials did not notify the families of this incident.
Mr. Zwicharowski noted that the service members were buried in November 2009,
however, as of June 2010, the portion that was lost (D09-0693) was still reflected in the
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internal mortuary operations management system as being in the autopsy section of the
Port Mortuary.

(7) According to OSC, the Department of Defense Mortuary Affairs Policy, set forth in DoD
Directive 1300.22, requires that the remains of all military members “will be provided
permanent disposition to the extent authorized in their appropriate Service regulations or
by Federal statutes.” This policy further mandates that the remains of all service
members “will be handled with the reverence, care, and dignity befitting them and the
circumstances.” DoD Directive 1300.22, section 4.

(8) According to OSC, Port Mortuary personnel must also comply with AR 638-2, Care and
Disposition of Remains and Disposition of Personnel Effects. AR 638-2 establishes
procedures for communicating with the family, specifically the person authorized to
direct disposition of remains (PADD), and the liaisons for the applicable military branch
to ensure the desired disposition of the service member’s remains is achieved. The
whistleblowers contend that the actions of Port Mortuary leadership did not comport with
the requirements of these policies and regulations and did not afford the requisite dignity
and respect owed to these service members.

LAW, RULE OR REGULATION

As set forth below, applicable rules and regulations reviewed included DoD and Service
component rules and regulations, and the Port Mortuary administrative rules.

DoD and Service Component Rules and Regulations

DoD Directive 1300.22, Mortuary Affairs Policy, February 3, 2000 (certified current as
of November 21, 2003), paragraph 4.2, requires that “[r|emains will be handled with the
reverence, care, and dignity befitting them and the circumstances.” The Directive does not
elaborate on what constitutes the requisite “reverence, care, and dignity befitting them and the
circumstances.” Joint Publication 4-06, Mortuary Affairs in Joint Operations, June 5, 2006,
Chapter 1, paragraph 2 also states that “[hjuman remains will be handled with the {sic] reverence,
care, and dignity,” but does not further define the terms. Moreover, there are no regulations or
rules from any of the Military Service components which define these terms.”® DoD Instruction
1300.18, Department of Defense (DoD} Personnel Casualty Matters, Policies, and Procedures,
January 8, 2008 (Incorporating Change 1, August 14, 2009), paragraph 4.3 states “[t]he remains
of deceased personnel will be recovered, identified, and returned to their families as
expeditiously as possible while maintaining the dignity, respect, and care of the deceased as well
as protecting the safety of the living.”

% See Air Force Instruction (AFT) 34-242, Mortuary Affairs Program, April 2, 2008 (Incorporating Change 1, April
30, 2008); Navy Medical Command Instruction (NAVMEDCOMINST) 5360.1, Decedent Affairs Manual,
September 17, 1987; Army Regulation (AR) 638-2, Care and Disposition of Remains and Disposition of Personal
Effects, effective January 22, 2001; and Department of the Army (DA} Pamphlet 638-2, Procedures for the Care
and Disposition of Remains and Disposition of Personal Effects, December 22, 2000.
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Without definition of these terms, the standards which arguably govern the Port Mortuary
are those generally accepted practices established in the embalming and mortuary industry for
the handling of human remains. See e.g. Florida Department of Financial Services v. Watts,
DOAH Case No. (09-2065PL (February 4, 2010). This conclusion is consistent with the rules and
regulations promulgated by the Air Force, and the Army which set forth policy and guidance for
the care and disposition of remains of deceased personnel for which the service concerned is
responsible.

According to AFI 34-242, paragraph 12.12.5, personnel at the Port Mortuary will
“Ip]repare and casket the remains, complying with disposition instructions from the PADD.”
Paragraphs 2.8 and 10.2.8 provide that, “[g]lovernment morticians will follow the Armed
Services Public Health Guidelines,” and “[p]repare unembalmed remains or reprocess remains
already embalmed to meet or exceed the Armed Services Public Health Guidelines.” According
to the Armed Services Public Health Guidelines, paragraph 1.8.1.3, morticians are to prepare
remains “in a manner reflecting the highest standards of the funeral service profession.”

Under AR 638-2, paragraph 2-17d, “[p]reparation [of remains] will be done under
standards outlined in the Armed Services Specification for Mortuary Services.” Appendix C to
AR 638-2, Armed Services Specification for Mortuary Services (App C), states that, “[t]he
military services require that all remains be processed or reprocessed in a manner reflecting the
highest standards of the funeral service profession.”

DoD) Directive 1300.22, paragraph 4.4 states, “[e]very effort will be made to identify
remains and account for unrecovered remains of U.S. military personnel ... who die in military
operations, training accidents, and other multiple fatality incidents.” DoD Instruction 1300.18,
paragraph 4.5 states “DoD Components shall record and report, to the extent possible, a full and
accurate accounting of deceased or missing personnel and all reportable ill or injured personnel.”

In the event a Service member dies, the military will recognize someone as being the
person authorized to direct disposition of human remains (PADD). DoD Instruction 1300.18,
paragraph E2.42 defines the PADD as “[a] person, usually the [primary next of kin], who is
authorized to direct disposition of human remains ... Service members shall identify a PADD on
their DD Form 93.” DoD Instruction 1300.18, paragraph 6.1.4.4 also states that “[o]nly one
person at a time can be the PADD.”

A1 34-242 paragraph 7.1 states, “[i}t is the policy of the Air Force to individually
segregate and identify remains of all deceased personnel to the fullest extent possible and to use
all available means and scientific resources to accomplish this. No information concerning
identification will be released until final conclusions are established on all remains.” Paragraph
7.3 states:

If remains are not recognizable, scientific means must be used to
establish a positive ID. Scientific identification may include the
use of dental, finger or footprint, deoxyribonucleic acid (DNA), or
other scientific means as directed by AFME or the agency with
local jurisdiction ... The mortuary officer will not brief the PADD
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on mortuary entitlements until the remains have been positively
identified. In the interim, the PADD should be kept informed daily
on the status of identification.

7.3.1. Remains will be officially designated as individually
identified when it is concluded, with medical certainty using all
identification media available, that the identification findings are in
scientific agreement with an individual by name.

7.3.2. Remains will be officially designated as unidentified when it
is concluded the scientific identification process does not associate
those remains with any individual by name. Remains will be
placed under refrigeration pending arrival of an Air Force
mortuary specialist.

AR 638-2, paragraph 8-3 states, “all resources and capabilities immediately available will
be used” to “search for, recover, and identify eligible deceased personnel.” Paragraph 8-14a
states, “[t]he importance of good identification processing documentation cannot be
overemphasized.” DA Pamphlet 638-2 paragraph 3-1 states, “[i]dentification of remains is a
critical element in the disposition of remains process.”

Port Mortuary Standard Operating Procedures

The incidents involving the missing portions occurred in 2008 and 2009. The standard
operating procedures (SOPs) in existence for the Port Mortuary at that time were established, for
the most part, in 2003.”7 Several significant changes occurred in the interim. In 2003, the Port
Mortuary moved to a new facility, the Charles C. Carson Center for Mortuary Affairs, which
replaced the 48 year old faciiitgf that had been in use since 1955. The present facility has
refrigeration units or “reefers™" inside the building. Further, the Port Mortuary began using
MOMS in 2004, which substantially affected the processing procedures.

Port Mortuary Division SOP 34-242-01, Section 4, Lessons Learned, April 2003 required
all supervisors and section leaders to complete a “Dover Port Mortuary Lessons Learned” form
for any “problem areas” discovered during operations at the Port Mortuary. The purpose of this
SOP was “[t]o provide instructions and a unified method of preparing and maintaining
documented Lessons Learned after each event.”

Port Mortuary Division SOP 34-242-02, Operation Overview, August 2003 stated in its
introductory paragraph that “designated personnel will maintain a physical inventory of all
remains to include those stored in refrigerator trucks pending identification. Inventory will be
fully reconciled by barcode number with remains shown to be in the building or refrigerator
trucks.” Under paragraph 1, it states:

T Most, if not all, of the Port Mortuary SOPs set forth herein were superseded by SOP 34-242-01, Morruary Branch,
25 April 2010 and/or SOP 34-242-03, Operations Branch, 1 April 2010.

% «Reefer” is the common term for the refrigerated unit where remains and portions are stored at the Port Mortuary.
Ms. Spera testified that the Port Mortuary has four reefers within the facility.
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Operation:

e. Transferring human remains (HR) accountability to designated
AFME/AFIP officials (autopsy) and port mortuary personnel
(embalmers).

h. Maintaining through close observation, computer scan in/scan
out and periodic physical daily inventories, accountability for HRs
during each stage of the processing.

Port Mortuary Division SOP 34-501-02, Section 4, Accountability Section, August 2003
outlined the responsibilities and procedures for tracking the location of human remains in all
processing stages throughout the Port Mortuary. Under paragraph 4, “[t]he basic intent is to
retrieve key data of current operational, historical importance and/or to track the present location
of each remains within the control of the mortuary operation.” According to the SOP, the
procedures “can be modified depending upon the type of mass fatality situation, especially if
receipt, processing and storage will be accomplished in separate facilities.”

Port Mortuary Division SOP 34-501-10, Bar Coding Operations, August 2003 outlined
the mortuary operations division’s responsibilities and procedures for tracking the location of
remains in all processing stages through the Port Mortuary during mass fatality situations. The
SOP provided that these procedures “were developed to account for hundreds of remains in the
Dover Mortuary system. The basic intent is to account for every portion/torso that come[s] in
through this facility.”

SOP 34-501-10 stated at paragraph 4(a)(2) that “[i]t is VERY important to understand
that every single human remain that comes through the door will receive a unique bar-code
number. It is extremely important because when separate portions are being processed they will
eventually need to be re-associated” with the original torso, or significant portion, when the
identification comes from the medical examiners” (emphasis appears in the SOP). Paragraph
4(b)(3) stated “[a] physical inventory will be accomplished on a daily basis unless no shipping,
re-association, or any movement of remains has been done.”

Paragraph ¢ of SOP 34-501-10 stated, “[r]e-associating remains is why it’s so important
to keep a very accurate and up to date inventory. This is where an inventory individual and a
licensed mortician will physically re-associate remains (portions) and sign a medical release.
Notfh]ing will be re-associated until a signed release from the medical examiners” office is given
to the mortuary staff. This process is very critical and must be overlooked [sic] by more than

* The term “re-associate” is used at the Port Mortuary where a portion is identified through scientific means (/.c.
DNA, fingerprints, dental) to a parent case number for the remains of an individual Service member. The portion
could be physicaily re-associated with the remains (Mr. Dean testified that can happen where a tooth is placed back
into the mandible or maxilla of the individual). More likely, as Dr. {Medical Examiner 3] testified, the portion
would remain in the portion bag and the re-association would be reflected in the medical examiner’s report rather
than physically re-associating the portion with the remains. Articulation is another means of re-associating portions
to a remains. Articulation is where the bone from the portion is perfectly matched or fit {o a bone in the torso (ot
other portion).
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one person.” The SOP further provided that after the portions have been physically re-
associated, the remains can be wrapped and placed in the casket for shipment. “Once a release
has been given it is important to update the inventory system” so that it reflects that the portion
belongs to someone. In a final note at the very bottom of the SOP, it stated, “IT IS THE
INVENTORY/BAR-CODING SECTIONS [sic] RESPONSIBILITY TO HAVE THE
CAPABILITY TO ACCOUNT FOR EVERY SINGLE REMAINS THAT HAS BEEN
PROCESSED AT ANY GIVEN TIME!” (Emphasis appears in the SOP.)

Operating guidelines prescribing the responsibilities and procedures for the Port
Mortuary Shipping Section were found in the Logistical Support SOP 34-501-8, Section 4, 19
May 2008. Paragraph 1.3.7 of that SOP required employees of the shipping section to “[v]erif]y]
monthly inventory of portions in storage.”

Port Mortuary Division SOP 34-242-2, Section 2, Processing Operations, July 19, 2009
stated at paragraph 6(A) that “body handlers will comply with MOMS procedures to
include...[w]hen [human remains] are transferred to reefers for temporary storage, the handlers
will ensure each gurney bears a barcode number laminated tag or tags matching the tag(s) of the
[human remains] by the gurney and each [human remains] is scanned to a specific storage
location.”

Commander Directed Investigation

According to the Commander Directed Investigation (CDI) Guide, there are no Air Force
Instructions prescribing an investigative process for fact finding as part of a CDI. The Guide
also indicates that “SAF/IGQ and the Air Force/JAA developed” the Commander Directed
Investigation Guide to provide procedures “commanders and their investigative teams can use to
conduct prompt, fair and objective investigations.” Paragraph 7.3 of the CDI Guide provides
that “[f]inal notification of CDI results is exclusively the commander’s prerogative.”

SUMMARY OF EVIDENCE
Background
Handling and Preparation of Remains and Portions

The preparation of remains at the Port Mortuary begins with their arrival at Dover AFB
with the Dignitied Transfer. During the Dignified Transfer, transfer cases, in which the remains
and portions are transported, are unloaded from the aircraft and escorted to the Port Mortuary.
The transfer cases are given a container number that is entered into MOMS and secured in
refrigerated units outside the main facility'®” until the following morning when the preparation
begins.

1% For safety reasons, the transfer cases are stored outside the facility until they can be scanned for any unexploded
ordnances.
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The following morning, the transfer case is moved to the receiving dock of the facility by
an “Ops Processing Team” from the Port Mortuary. Once the medical examiner is present, the
top of the transfer case is opened. According to [Major 2],'" former Director of Operations, Port
Mortuary Division,

[u]nderneath the top of the transfer case is typically where all the
paperwork is [for]} all the HRs {human remains] that come back
from the Mortuary Affairs Collection Point and the Theater
Mortuary Evacuation Points in theater and it’s got personal effects,
inventories and other mortuary forms that the Medical Examiners
require. The Medical Examiner will take all that paperwork, then
at that point there’s a member from our 1T staff that is running the
computer station there, The Medical Examiners will assign a
Medical Examiner Number, which is different from a Dover
Number.'*

The required paperwork is printed and placed on a clipboard which is then placed in a
plastic bag. The remains at this time are still in the bottom of the transfer case, still in the human
remains pouch that they arrived in. The transfer case is placed on rollers and sent through an x-
ray machine and scanned for any unexploded ordnance by Explosive Ordnance Disposal (EOD)
personnel. The paperwork is provided to the EOD personnel who scan it into the system.

Once the transfer case has been rendered safe by EOD personnel, the human remains
pouch is taken out of the bottom of the transfer case and placed on a gurney and then weighed.
The paperwork goes from the EOD personnel and accompanies the remains throughout the
process. The medical examiner monitors the opening of the transfer case and the human remains
pouch. The human remains pouch has a seal on it which cannot be cut unless the medical
examiner is present. A photographer from OAFME photographs the opening the transfer case
and the human remains pouch.

After the photographer is finished, the medical examiner will take a look at the remains
as they are laying there. According to [Major 2], “sometimes, depending on the incidents, there
might have been fragmentation so that a medical examiner if it looks like there’s fragmentation,
they’ll see if anything is not connected to the larger portion or the large piece of the human
remains that are there. [f there’s anything that is not connected ... either by tissue or muscle or
bone, [the medical examiner will] remove that and they’ll put it on a separate gurney for that to

' [Major 2], a reservist in the United States Air Force Reserves (USAFR), served as the Director of Operations in
the Port Mortuary Division from October 2008 through March 2010. He became a civilian for the Air Force on May
24,2010 and is currently assigned to the Operations Division. [Major 2] had served several assignments to the Port
Mortuary Pivision between 2004 and 2010, His last tour of duty as a reservist was Qctober 2008 to May 2010, His
primary duty was to oversee the processing of human remains and portions from the point the transfer cases were
opened up until the remains go to the FBI station or the portions go to the X-ray station.

1oz According to [Major 2], Dover case numbers run sequentially every single day. “So once one day is done, the
next moming we always check and make sure that we’re starting with the very next Dover number.” Medical
examiners handle cases around the world and their numbers may differ, “depending on if they had o assign a
number somewhere else.”
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be given afn individual] Dover number later after the processing [of remains] is done.” At the
Port Mortuary, these fragmented or partial remains are called “portions.”

Once the medical examiner is done, the human remains come to the Triage station, which
is a small table with a computer and three separate printers, one of which prints plastic tags that
will have the Dover case number that is being assigned. The remains are processed first and then
portions. The portions, which have been separated by the medical examiner, are individually
entered into MOMS, one at a time. A specific bar code for each set of remains or portions is
created by the MOMS database, and referred to as either the Dover case number or “bar code”
number. Each remains is given a separate bar code number; each individual portion is also given
a separate bar code number.

In his interview, [Major 2] explained the triage process:

[s]o the remains come over to the table. All the paperwork gets
taken from the remains, gets brought over to — at the time, either
myself or one of my officers that was working the computer at that
point. We would scan the container number which was initially
given by the IT folks out when they initially took the transfer case
off. That calls up all the information so far, the weight and
everything is already in there. We hit new item — create new ...
and that automatically populates the next Dover number with all
that information. Step back. Before I scan the container report |
do populate new and that creates the Dover number and then at that
point I scan the container number and [everything] else comes in
and [marries] up with the Dover number ... [W]e give them [the
remains] the Dover number; we print out their case flow sheet,
which lists everything, all the information up on top, the Dover
number and everything. We print out the tags. Those are the little
4X6, 3X5 little plastic sheets and then all the labels ... each end of
the gurney that the remains are on receive a date tag with a zip tie.
We put a zip tie on every human remains pouch that’s there
through the zipper. We put a zip tie on the remains. Typically we
go around the left ankle. If there’s no left ankle we go to the right
ankle and then we go left wrist, right wrist and if not, then we just
find some part of the remains that we can attach some sort of
documentation to. All the paperwork receives one of those little
mailing labels on both sides of the bag that it’s in.

The record reflects that, at Triage, each individual portion is placed in a sealable plastic
bag (referred to as a portion bag) and labeled with the bar code number on both sides of the
bag.!™ The same is done for the documents associated with the remains and portions. The
individual portion bag and document bag are then placed in a larger plastic sealable bag.'™ The

"3 The record reflects very large portions may not {it in a plastic bag and are generally tagged directly.

1% The double bagging was instituted after the poriion was found missing in April 2009,
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larger bag is also affixed with the bar code labels with the associated Dover case number.
According to [Major 2],

[olnce all that is accomplished, all the paperwork, all the extra tags
and labels there with it get put back into the large Ziploc bag that
the clipboard and all the paperwork are on. That goes on the
gurney underneath the human remains pouch, underneath the
remains. At that point I double-check with everybody 1 say
everyone is good ... We also take one of those mailing labels, little
stickies and we have a book that tracks it. So we always put one in
there and we’ve got three or four binders of these labels that go all
the way back. Once that’s done, everyone’s good, everything’s
been labeled properly, the remains then go from my station
typically to FBI, and the reason I say typically is if we have an
abundance, a mass casualty of say seven to 10 if not more remains
come in, the medical examiners might say okay, but the first three
at FBI, the next three will go to dental first, and then ... flip flop
them ... At that point, that’s pretty much where our involvement as
far as the officer corps goes end. I mean we’ll continue as the
remains continue through the process. We’ll walk the line and
make sure that everything is going the way that 1t should go.

After the remains and portions are coded and tagged, they are placed on a gurney and
wheeled to the Fingerprint and Dental stations for formal identification, as applicable. The
remains/portions then proceed to the X-ray statton for x-rays and CAT scans. After x-ray, the
remains/portions are brought into the autopsy suite for completion of the autopsy by medical
examiners, who also take any necessary DNA samples for identification purposes. At each step
of the process, the remains or portion is tracked through the process by scanning the bar code
before the portion or remain enters the station and when the remains or portion leaves the station.

Once the autopsy is complete, remains are normally embalmed, and then proceed to the
dress and restoration area where any required restoration by embalmers and embalming
technicians is accomplished. If the remains have been determined to fall into one of the
viewable categories, they are dressed in the appropriate uniform or clothes as provided by the
PADD. Otherwise, the remains are placed in a full body wrap with the Service member’s
uniform placed on top.

Generally, the remains are then placed into a casket and shipped to the civilian funeral
home as directed by the PADD. Throughout this process, the status of the location of remains
and associated actions are updated at each station in MOMS.

Disposition Instructions
When the remains are incomplete, the PADD communicates their desire for disposition

of the incomplete remains of their Service member and any subsequent portions that may be
identified in the future using the Central Joint Mortuary Affairs Board (CIMAB) Form 1,
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Disposition of Remains Election Statement/Initial Notification of Identified Partial Remains
(March 2007, revised April 2009) and Form 3, Disposition of Remains Election
Statement/Notification of Subsequently Identified Partial Remains (May 2007, revised April
2009). Normally these forms are presented to the PADD by the Service liaison or an AFMAO
licensed funeral director at the time of the Dignified Transfer.

The PADD is presented with three elections under CIMAB Form 1. The first section
addresses remains that are currently recovered. The PADD may elect to receive the incomplete
remains that have been identified to date or temporarily delay receipt of incomplete remains until
other remains or portions are recovered and identified. The second section addresses the
situation where remains are individually identified some time in the future (also referred to as
“subsequently identified remains™). The PADD may elect to be notified of the identification and
accept the subsequent portions for final disposition, or elect not be notified and have the military
service (the Port Mortuary) make the appropriate disposition. The third section (added in Apnil
2009) involves a future group designation. When portions of two or more military personnel
(who died in the same incident) cannot be individually identified, the portions are interred as a
group in a government cemetery. If further remains or portions are designated for inclusion in a
group burial, the PADD may elect to be notified and provided information on any planned
ceremony or may elect not to be notified.

CIMAB Form 3 addresses the disposition of subsequently identified partial remains
where the PADD has chosen to be notified and receive the remains, Disposition is accomplished
in accordance with the PADD’s direction as recorded on the Form 3. Six options for disposition
are listed, including transfer of the additional remains/portions to a specified funeral home or
cemetery for interment, cremation at either a funeral home or by the government, and an option
for the additional remains/portions to be retained for appropriate disposition by the parent
Service or by the Armed Forces Medical Examiner System for teaching and research purposes.
The PADD is also given the choice to be notified of further subsequent remains/portions (beyond
the date the CIMAB Form 3 is signed) when they are identified.

Portions Management

Ms. Spera testified that, between January 2008 through April 2010, she was “responsible
for maintaining accountability of the portions, of ensuring disposition was properly handled,
liaison with the medical examiner, Army, Air Force, various agencies to keep track of what their
— for what disposition was going to be taking effect for those identified portions or those not
unidentified [sic] portions.”

Portions (or partial remains) are body parts that have been separated from the human
remains. Ms. Spera explained that there are “a few different classifications of portions. We have
disassociated portions that come into the building, those are the ones that are not physically
attached to a remain coming in. We have subsequent portions, which are portions which are
identified after the remains leave the building and they subsequently have a separate disposition,
We have retained organs which are those organs harvested by the medical examiners for further
studies ... and then we have what are called group or incident, group burials 1s what the overall
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name is, and those are portions that cannot be identified to a particular person. However, ... [the
portion] is identified to a particular incident.”

A large number of portions are kept at the Port Mortuary and many of these are kept
under refrigeration in reefers, pending identification,'®® final medical examiner release and
disposition. For example, according to Dover Port Mortuary In House Reports, on March 1,
2009, there were 489 portions and remains at the Port Mortuary of which 283 were in the reefers;
on April 2009, there were 509 portions and remains at the Port Mortuary of which 311 were in
the reefers; and on March 3, 2010, there were 863 portions and remains at the Port Mortuary of
which 570 were in the reefers.

Portions are kept in reefers 1 and 2, each of which has ten racks that hold portion bags.
Ms. Spera described the configuration of these reefers as having three racks on the side walls and
two racks along the back wall. Two additional racks are located in the center. The racks are
numbered sequentially with rack numbers 1-3 being to the left of the entrance, rack numbers 4-5
along the back wall and rack numbers 6-8, to the right as one enters the reefer. Rack numbers 9
and 10 are in the center of the reefer. Each rack has a top and bottom row of clips. There are 24
numbers available on the top row of clips of each rack (mumbered 1-24) and 24 numbers on the
bottom row (numbered 25-48), with three trays on the top (under the top row of clips) and three
trays under the bottom clip for Jarger portions that cannot be held up by a clip. The portion bags
are hung on the racks by clips (similar to the way hangers are hung n a closet). The portion bags
hang perpendicular to the wall while larger portions lie on trays (also referred to in testimony as
tubs or bins) beneath the clips.

During the relevant time period at issue, Ms. Spera stated that an in-house report was
generated weekly to provide an account of the portions in the custody of the Port Mortuary. The
in-house report is generated from data put into the Port Mortuary’s computer tracking system —
the Mortuary Operations Management System (MOMS).'% The report consisted of four or five
tabs which included summations of identified and unidentified portions as well as portions sent
to the AFME DNA lab in Rockville, Maryland. The report was distributed to the Service liaison
teams, case management personnel, the Port Mortuary Director, and medical examiners.

In order to provide accountability, Ms. Spera conducted weekly and monthly inventories
of all portions at the Port Mortuary. Prior to etther inventory, Ms. Spera would print out an
inventory sheet from MOMS. The weekly inventories were a physical sight count of the number
of portion bags in each reefer matched to the number annotated in MOMS. Ms. Spera stated that
she normally conducted the weekly inventory by herself. “I would run a report, find out how
many portions were located in an area — in a rack — and then just do a count fo verify, yes, that
there’s that many portions in the rack. Not necessarily that that was the correct portion in the
right spot.” The weekly inventories only reconciled the number of remains/portions in the reefer
and facility with the number recorded in MOMS.

m% Scientific identification is generally accomplished in one of three ways — DNA, dental and fingerprints.

1% According to Mr. Dean, “MOMS was created and began operating in 2004 to handle large numbers of portions
and personal effects and the results of advancements in identification technology and disclosure to families of the
nature of the condition of their loved one. Since its inception, almost 14,400 remains (full, fragmented and portions)
have been cared for by the AFMES and Port Mortuary staff and logged into MOMS.”
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The monthly inventory was verification that the assigned Dover tracking number and
location as annotated in MOMS matched that of the number and location of the portion bag in
the reefer. To assist her during the monthly inventories, she would use one to two additional
persons drawn from either permanent party personnel or deployed personnel. During monthly
inventories (also referred to as “full” inventories), the actual location of the portion bag in the
reefer was verified. Neither the weekly nor the monthly inventories actually verified that a
portion was in each of the portion bags, or that the correct portion was in each bag. During both
inventories, the results were manually annotated with a checkmark on the printed inventory sheet
and maintained in Ms. Spera’s cubicle. Following the inventory, Ms. Spera updated MOMS as
needed.

First Incident of Missing Portion
Incoming Remains on August [ [, 2008

According fo the Casualty Status Report, in August 2008, the vehicle in which an Army
soldier was riding “sustained catastrophic damage resultant from insurgent improvised explosive
device, with all passengers being killed in action.” On August [ ], 2008, remains and portions
from this incident arrived at the Port Mortuary for processing. According to case files provided
by AFMAOQ, the Port Mortuary received 10 sets of remains with 55 portions on August [ ], 2008
[the same day].

The non-intact remains of the Army soldier (which had a Medical Examiner’s number
(ME-08-0592) and a Dover number (D08-0896)) were positively identified on August| ], 2008
[the day they arrived at the Port Mortuary], via dental records and fingerprints. The medical
examiner, in a letter to the Army Casualty Office dated August | |, 2008 [the same day],
described the remains as “incomplete” and “non-intact torso with traumatic amputation of lower
extremities and right upper extremity; severe head trauma with loss of cerebral hemispheres.”
The autopsy was completed by [Medical Examiner 11], a pathologist from the OAFME. In the
Record of Preparation and Disposition of Remains, the areas embalmed were described as “neck,
shoulders, chest walls & flaps, back, buttocks.” From the shipping record, it appears that Ms.
Spera embalmed the non-intact remains. The OAFME released the non-intact remains on
August | ], 2008 [the next day] and the remains were shipped to the funeral home designated by
the PADD on August [ [, 2008 [three days later].

On August [ 1, 2008 [the day the remains arrived at the Port Mortuary], the PADD
completed CIMAB Form 1, Disposition of Remains Election Statement/Initial Notification of
Identified Remains (March 2007). For currently recovered remains, the PADD elected “to
receive the incomplete remains that have been identified at this time.” With regard to remains
identified in the future, the PADD chose option 2 which stated, “[i]n the event thaf further
remains are identified, I do not want to be notified. I authorize the Army, Marine Corps, Navy,
Air Force or Coast Guard to make appropriate disposition.”

Two subsequent portions of the Army soldier were identified by DNA sample on
September 23, 2008. These portions were two of the 55 portions that arrived at the Port
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Mortuary on August | ], 2008 {the day the remains arrived] and were given Dover numbers DO3-
0913 and D08-0914. During autopsy, photographs of each portion were taken. Dr. [Medical
Examiner 6] was the medical examiner who took samples for DNA testing from both of these
portions. Based on the ruler laid beside the portion for the photograph taken in autopsy for the
medical examiners’ office, the portion D08-0914 was approximately 147 long and 9 wide.
D08-0913 was slightly smaller. The portions were placed in reefer 2 pending DNA
identification and final release by the medical examiner. Specifically, D08-0914 was placed on
the seventh rack, bottom row at clip number 37 (RA2 RA7 BCL37) and D08-0913 was also
placed on the seventh rack, bottom row at clip number 40 (RA2 RA7 BCL 40).

January 2009 Incident

Ms. Spera testified that as she was doing a weekly mventory count on January 25, 2009,
she found two portions lying in two separate trays (bins) which “were unbagged and unlabeled.”
She said she thought it was a fluke but reported 1t to her supervisor, Mr. Zwicharowski'”” who
asked her to investigate further. [Captain 1)'* was tasked to assist Ms. Spera. They investigated
the incident'® and provided a memorandum of record dated January 26, 2009, documenting the
search and recovery of the portions that had been in the bags. According to Ms. Spera, {Captain
1] wrote the memorandum, but she also signed it.

According to the memorandum, Ms. Spera, during her inventory, noticed that “within two
separate bins there was a set of DP [disassociated portions] that was unbagged and unlabeled.
Beneath these were a set of properly bagged and labeled DP.” She and [Captain 1] “pulled the
two trays containing the DP from the reefer.” He “looked up the case numbers for the properly
labeled DP, and the description did not include the unlabeled portions in the tray.” Ms. Spera
then went back into the reefer to investigate further, She testified that she did not search all the
racks in the reefer but did search the racks “that were above” the trays. “I went through cach bag.
I went through the bottom racks, all the bags that were hanging above the bottom shelf where the
portions were located.” According to the memorandum, Ms. Spera “noticed two clips that
contained empty labeled bags. These bags were located right above the trays where the DP in
guestion were found.” The memorandum further stated:

Upon further inspection, Ms. Spera noticed that the empty bags
had been sliced at the bottom, (not at the seam), and that there
were shide marks of fluid inside the bags. It was concluded that the

"7 When questioned about the two unlabeled portions found in the bins below the portion bags in reefer 2 on
January 25, 2009, Mr. Zwicharowski recalled that someone had reported to him “that a bag was slit and a portion
was-~they searched--an empty bag was found in inventory, and they searched for the portion and found it below the
hag, and there was a slit in the bag basically.”

1% YCaptain 1] currently serves as an Assistant Professor of Aerospace Science, AFROTC Detachment 400,
Michigan Technological University. [Captain i] was depioyed to the Port Mortuary from September 2008 to April
2009, He testified that during this deployment his “primary duty” was as “the officer in charge of the outbound, as
far as the outbound dignified transfers for the remains. But I also helped out in the back and kind of oversaw the
processing of the remains” on most days during his deployment.

"% According to Ms. Spera, [Captain 1] was not present when she found the portions in the trays. He did assist her
with the investigation and was present when the empty bags were found. {Captain 17 testified that he believed he
was present when the portions were found in the trays.
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DP slid out of the bottom of each bag and fell within the storage
trays below.

To verify this theory, Ms. Spera and [Captain 1] retrieved the case
information for the empty bags. The first, D08-0908, was
described to be “soft tissue and bone.” The portion located in the
tray beneath the empty bag for D08-0908 appeared to be soft tissue
with a piece of bone protruding from one side. The second case,
D08-0918, was labeled as “soft tissue.” The portion in the tray
beneath this bag appeared to be soft tissue with no obvious bone
fragments located within it."'° As one final affirmation, Ms. Spera
and [Captain 1] reviewed the original photographs taken on [ ]
August 2008 [the day the remains arrived at the Port Mortuary),
and they seemed to match their findings. Ms. Spera and [Captain
1] rebagged the portions and labeled them accordingly. The
original sliced bags were also included in each new bag.

The empty bag for D08-0908 was located in reefer 2, at rack seven, bottom row at clip
number 33 (RA2 RA7 BCL 33). The empty bag for D08-0918 was located in reefer 2, at rack
seven, bottom row at clip number 41 - about eight clips down from D08-0908. When asked in
her interview if it was fair to say that she stopped searching once she found two empty bags, she
agreed. The empty portion bag D08-0914 that was later found in April 2009 was located on rack
number 7, BCL 37, hanging in between bags D08-0908 (BCL 33) and D08-0918 (BCL 41) on
the same rack. The 1O noted this in Ms. Spera’s (third) interview and she testified that she
“should have” had occasion to look at clip 37 where D08-0914 was located, when she went
through the bottom rack.

In his interview, [Captain 1] testified that he prepared and signed the memorandum and
that Ms. Spera also signed it. He reiterated that he checked the files for the bagged portions in
the trays to verify that the unbagged portions did not belong with the bagged and labeled portions
in the trays. With regard to finding the two empty portion bags, he testified that with these two
bags, “it stuck out because — and [ don’t mean to be kind of graphic but — portions that have been
in there a long time, like these were, there’s a lot of fluid, and it kind of builds up; and 1
remember seeing that there wasn’t any fluid in these and that’s what kind of ‘hey, what’s wrong
with this one?’ 1 do remember that.” He indicated that when parts decompose, “[i]t tends to
accumulate kind of a black type fluid, black or brown ... [o]n the bottom of the bag ... Plus you
know how empty bags are more flat than, you know, a bag with something in it. I think that kind
of caught our attention as well.” With regard to the empty portion bags, [Captain 1] testified that
both bags looked like they had been cut. “[IJt was a very straight incision, like with a razor
blade.” He indicated that the bags were 10 to 12 inches wide and the cut was almost all the way
across the bag and “perfectly straight.” He stated the cut was only on one side of the bag.

19 D08-0908 was described as soft tissue and bone approximately 13”x117x4”; D08-0918 was described as soft
tissue approximately 157x8.5"x3.5.”
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[Captain 1] testified that he remembers that they spoke with the photographer from the
OAFME and that he was the one who pulled up the photographs of the portions. He did not
remember whether Ms. Spera spoke with a medical examiner regarding the portions.

Ms. Spera testified that “[t}he medical examiners provided us the photographs, but no, we
did not request a second DNA test or anything like that.” Ms. Spera stated that they concluded
that the two portions found in the trays came from the empty portion bags hanging above the
trays. “We came to the conclusion based on where the empty bags were located in conjunction
with where the portions were located out of the bags and based on the description that was in
MOMS for what should have been in the bags as well as the photographs we received from the
AFME.”

Ms. Spera testified that after the incident in January 2009, “[w]hen I talked to the medical
examiners regarding their procedures for handling portions prior to them being put away in the
cooler, I found out that at times, some of the medical examiners were taking DNA samples from
portions while the portions were on the plastic bag.” That is, the medical examiners would use a
scalpel to remove a piece of the portion to be used for DNA testing. Ms. Spera thought that one
possible scenarto for the slit bags''! could be the medical examiner slit the bag with the scalpel
while removing the DNA piece. She stated that based on her discussions with the medical
examiners, “[t]hat is something that they have changed” and that it was her understanding this
technique was stopped.

February 2009 Medical Fxaminer’s Release

On February 10, 2009, portions D08-0913 and D08-0914 were formally released by the
OAFME for military disposition. Both portions were described in the medical examiner’s letter
dated February 10, 2009: D08-0913 as a “frag|ment]| and incomplete ankle/foot” and D08-0914
as a “frag[ment] and incomplete ankle and talus.”

A memorandum for record dated February 12, 2009 was issued by Dr. (then-Major)
[Medical Examiner 7], Deputy Chief Forensic Anthropologist, Armed Forces Institute of
Pathology/Office of the Armed Forces Medical Examiner (AFIP/OAFME) regarding release of
re-associated portions. In the memorandum, Dr. [Medical Examiner 7] indicated that
disassociated portions D08-0913 and D08-0914 were identified to the Army soldier, ME0S-0592
on September 23, 2008 “via nuclear DNA profile match.” She further stated, “[o]riginal
notification of identification of the portions did not flow to the Armed Forces Medical Examiner
Tracking System (AFMETS) database, nor was the original DNA report uploaded to AFMETS.
The discrepancy was discovered on 10 Feb 09 by [Medical Examiner 8] during a review of the
‘Addendum Report of Laboratory Examination’ detailing the DNA identification confirmation of
the decedent’s torso. The addendum report was dated 3 Feb 09 and uploaded to AFMETs [sic]
on 10 Feb 09. All portions were released on 10 Feb 09 for final disposition. The [PADD]
elected no notification of identification of subsequent remains.”

1T Ms, Spera stated that a second possible scenario for the slit in the bag could be “when the box of bags was
opened, somebody slit it open with a knife and we didn’t, because it wasn’t all the way through at that time, we did
not see that cut.”
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The Port Mortuary was directed to dispose of these portions as medical waste “in
accordance with procedures outlined in Army Regulation 638-2, Care and Disposition of
Remains and Care and Disposition of Personal Effects, and family instructions, CJMAB Form 1,
signed | ] August 2008” by the Officer in Charge, Army Liaison Team, on February 12, 2009,

Missing Portion in April 2009

On April 21, 2009, Ms. Spera testified that, while she was preparing portions for military
disposal,''? she discovered that portion D08-0914 was missing.'"? Ms. Spera stated that she
“found the bag that the portion was in. There was a slit at the bottom of the bag and there was
evidence inside the bag that a portion had been in there at one time.” She indicated that the
“portion bag and documents bag were hitched together by a cable tie but the bags were not
placed into an outer bag to provide additional protection.” She stated that “[w]lhen the portion
was identified, [ brought it immediately to the attention of my supervisor, Mr, Zwicharowski and
Mr. Dean, who was the Port Mortuary director ... at that time.”

She stated she then “commenced a very thorough and complete inventory of everything
that was in the reefers, and I submitted that report with my recommendations on April 22d.” In
her report Ms. Spera stated, “I pulled each portion [out of the reefer] and checked the description
in MOMs against the matter in the bag.”'** Ms. Spera testified that “we pulled back computer
logins of when the portion was scanned into and out of that position where it was located. We
also looked at photographs of the portion to see if something — see 1f there was something
unusual about it so that I could identify it.” She further stated that she would have expected to
find the portion in the reefer if it had fallen out of the portion bag while hanging in the reefer, as
she had done with a similar incident that occurred in January 2009,

Ms. Spera, reading from the client notes in MOMS,; testified that “[a]s of COB, 21 April
2009, the actual portion belonging to D08-0914 has not been found. Portion found missing
while pulling portions for medical disposition, medical waste burn scheduled 22 April 2009.
Document bag and portion bag were found in location Reefer-2, which is short for refrigerated
unit, Rack-7, bottom c¢lip -37, but the bottom of the portion bag was slit open. Evidence inside
the portion bag was that the portion was at one time in the bag in accordance with MOMS work
history, portion was scanned into the location on August [ ], 2008 and had not been moved until
April 21st.” Ms. Spera could not state with any certainty when was the last time the portion was
known to be in the portion bag since there was no validation of the contents during the weekly or
monthly inventories.'”

12 According to Ms. Spera, military disposal, previously called medical waste disposition, “entails co-mingling of
portions with unidentified as well as identified portions, cremating them, and then placing them in a sea-salt urn for
eventual burial at sea.”

3 Both D08-0913 and D08-06914 were slated to be part of this military (or medical) disposition.

" Ms. Spera stated that during this inventory in April 2009, she “did not remove the portions from their packaging.”
2 Monthly inventories were recorded from August 2008 to April 2009 in which portion bag D08-0914 was
accounted for as located in reefer 2, rack 7, BCL (clip) 37. On the May 2009 inventory sheet, the portion was
shown as having been moved, now stored in reefer 2, rack 1, BP (pan) 4. Ms. Spera stated that she moved portion
bags ID08-0513 and D08-0914 to the new location on rack | after the April 2009 discovery in order to keep them
together since they both were identified as belonging to the same person. The 1O noted that no update was made at
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On April 22, 2009, Ms. Spera reported to Mr. Dean and Mr. Zwicharowski via email. In
her email, she stated, “I have completed an extremely through [sic] inventory of the Reefers, and
[ am unable to account for D08-0914. I pulled each portion and checked the description in
MOMS against the matter in the bag ... Part of my inventory procedure involved properly
repackaging each portion. I did not find any additional slit bags. Most of the problems
encountered were a matter of lack of oversight. DPM and AFME do not have clear delineation
of who is responsible for packaging the portions or who provides any quality control ... From
discussions with AFME staff, sometimes the ME’s put the portions in the bag; sometimes the
ME’s leave it for our Autopsy team; sometimes it’s a combination of both. Many times by the
time our Autopsy team is placing DP in the Reefer the ME’s are long gone and unavailable to
provide answers when questions arise.”

Ms. Spera made the following recommendations in her email report;'®

1. An SOP is established which addresses DP and Retained Organs and is
accepted by AFME and DPM. SOP should clearly delineate responsibilities,
establish standard]s] on how DP is to be handled and packaged for retention in
the Reefer(s), and delegate who is responsible for overall oversight/QC
[quality control].

2. A Badge scanner is placed on Reefers 1 & 2 so a record of who is entering the
reefers is available.

3. Establish random spot check of 10-20 portions each week with the spot check
results recorded in MOMS for each case. Our current method is not spotting
problems in a timely manner. Many times by the time a portion is handled
again after mitially placed in the reefer, the rotation [of deployed personnel]
who put the DP in the reefer is long gone.

In her testimony, Ms. Spera also noted that the portions in the January incident and this
one “had one thing in common. The portion was not placed in a double bag.” Ms. Spera stated
that changes were made in the bagging and inventory process immediately following the
discovery of the empty portion bag in April 2009. Double bagging of portions was instituted and
spot checks were done monthly where random portion numbers were selected and checked to
verify that a portion was physically in the portion bag and an accurate description of the portion
was annotated in MOMS.

During the relevant time period for the above allegations, Mr. Zwicharowski was the
Mortuary Branch Chief responsible for the embalming section, personal effects section, dress

that time to MOMS indicating that there was no portion in the bag numbered D08-0914, and MOMS was not
promptiy updated to reflect the bags had been moved to a different rack.

1 Ms. Spera provided the IO with a number of documents, one of which was an email dated September 5, 2008
addressed to Mr. Dean, Mr. Zwicharowski and [Technical Operations Officer], wherein she attached proposed
changes to procedures regarding retained organs and disassociated parts. In another undated document which
follows the email, Ms. Spera stated, “I have submitted suggestions for a Portions SOP but all suggestions have not
gone pass [sic] the Port Mortuary (PMD} management. The Portions SOP needs to be coordinated with the Branch
of Services, Port Mortuary and Armed Forces Medical Examiner. [ have instituted recommendations that were in
my control {i.e. inventory spot check).”
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and restoration section, and uniforms section. As a branch chief, he was Ms. Spera’s direct
supervisor. Mr. Zwicharowski stated that Ms. Spera informed him at the time that a portion bag
with no portion in it was found in one of the reefers. Mr. Zwicharowski stated that he notified
Mir. Dean of the situation and was instructed “to do what we had already done probably to go
through and make every effort to find the portion.” Mr. Zwicharowski stated that they conducted
a thorough inventory of the coolers and mortuary but did not locate the missing portion.

Mr. Dean is currently the Deputy Director, AFMAO. During the relevant period of time
for this allegation, Mr. Dean served as the Director, Port Mortuary Division. Mr. Dean recalled
that he was notified by Ms. Spera, during a periodic inventory “specific for collecting remains
that were scheduled for military disposition,” that a portion bag was found without a portion in it
and that the bag had a slit at the bottom. Mr. Dean recalled viewing the empty portion bag. I
recall seeing a lot of biological material and what | mean by a lot is that it had coated the inside
of the bag; probably was blood material, material from decomposition and then a cut or a slit in
the bag at the very bottom of the bag and off to the side a little bit.” He estimated the slit to be
about five to six inches, about a third of the bag width.

Mr. Dean said that he provided the information to Colonel Edmondson, the AFMAO
Commander, who directed Mr. Dean to collect the facts. In response to Colonel Edmondson’s
direction, Mr, Dean took the following actions. “I had [Technical Operations Ofﬁce:]“7 pull any
photographs that would have been associated with that particular set of remains and the other
sets of remains that were associated with [the Army soldier] and we pulled all inventories, we
ensured that a complete inventory was re-accomplished and then again we found that we had a
bag that still ha[s] biological material in it but we discovered that yes, there was this opening in
the bag and so those were the facts as we gathered and provided.” According to Mr. Dean, he
provided these facts to Colonel Edmondson during “a discussion.”

Colonel Edmondson was the AFMAQO Commander from January 2009 to October 2010,
Colonel Edmondson stated that Mr. Dean informed him that an empty portion bag was found in
the reefer but he did not recall the date other than it was after normal duty hours. Colonel
Edmondson testified that Mr. Dean “was going to direct a complete physical inventory and that
he would get back with me and let me know. And so, he did that. He, no kidding, had a crew
come in and go through every single storage area in the facility, emptied it out, and did a hands-
on physical inventory and could not locate those remains.” Based on Mr. Dean’s review,
Colonel Edmonson initiated a Commander Directed Investigation (CDI).

Colonel Edmondson stated that he is not a licensed embalmer and that he depended on
Mr. Dean, the senior Air Force mortician, for advice on the technical aspects of the mortuary.
Additionally, he depended on the division directors for advice in their areas of responsibility —
Mr. Keel for the “mortuary operation, physically,” [Mortuary Affairs Division Director] for “the
Mortuary Entitlement shop™ and [Lieutenant Colonel 1] for “the Operations Division, which is
not mortuary specific.”

"7 [Technical Operations Officer] is the Technical Operations Officer for AFMAQ who handles, among other

things, IT issues related to MOMS.
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Colonel Edmondson stated that, after Mr. Dean did not locate the portion, he advised his
boss, [Director of Services/A18], the Director of Air Force Services of the incident. “[H]is
response back was kind of the same as mine, you know, what do we do? What’s the historic
precedence? Do we need to let anyone else know, the chain-of-command or other services or
anything? And 1 simply said to him, I said, ‘Sir, at this point I don’t know what we would tell
anyone other than the remains aren’t where they are supposed to be. Let’s conduct the [CDI].
Let us work through the facts and then we’ll know where the facts are going to take us.” And he
said that sounds good ... keep me posted. So, | advised him and continued through the whole
process.” Colonel Edmondson also testified that he spoke with the legal office as to how to
conduct a CDI as he had never done one before.

Commander Directed Investigation (CDI) He

On April 23, 2009, Colonel Edmondson appointed an investigating officer for a CDI to
investigate the facts and circumstances surrounding the empty portion bag. Colonel Edmondson
stated he wanted an officer who was not working in the Port Mortuary and there were only two
officers deployed that met that criteria. Based on their availability, Colonel Edmondson selected
[Captain 3] as the investigating officer for the CDL'"

During the CDI, the CDI investigating officer (CDI/10) interviewed fourteen witnesses,
including Mr. Dean, Ms. Spera, Mr. Zwicharowski, [Technical Operations Officer], and a
number of deployed military members. Two of the witnesses were from the OAFME: Dr.
[Medical Examiner 6}, Chief Forensic Anthropologist and Chief Deputy Medical Examiner for
Medical Investigations and [Medical Examiner 10], Chief, Operation Investigations.

In her CDI interview, Ms, Spera stated that after the empty bag was discovered, she went
through reefer 2 bag by bag to make sure the contents of the bag matched the description in
MOMS but did not find the missing portion. She indicated that the Port Mortuary does “not have
anything in writing as far as a chain of custody” for portions. She explained that, “[i]n the
shipping SOP I do have how they are to be processed. Bastcally, from a shipping standpoint.
But we do not have a process of what the Armed Forces Medical Examiners responsibilities are
in regards to portions. What 1s the autopsy team’s responsibilities and so forth. We’ve been
making it work but we’re finding a lot of kinks.” She explained, “I’m repackaging them
correctly and I found a lot of paperwork that was not supposed to have been there. Yesterday |
got a phone call from the Medical Examiner and she’s like, “Why do you have all these? What's
the deal? What’s going on?’ And come to find out they were never properly processed through

1% Commanders have the inherent authority to investigate matters under their command, whether it is a systemic or
procedural problem or that of individual conduct. The CD1 is a commander’s tool to gather, analyze, and record
relevant information regarding such matters. There is no formal Air Force Instruction prescribing the investigative
process for CDIs, but there is a “Commander Directed Investigation Guide” available for commanders to assist them
in conducting a CDL The release of CDI reports and notification of the CDJ results to individuals such as
complainants is exclusively the commander’s prerogative. In other words, there is no requirement that states a
commander must share his CDI report or its results with subordinates.

1% The appointment letter reviewed by the CDI/IO and Colonel Edmondson cites to two attachments, Attachment 1
is a list of “framed allegations” to be investigated. “Attachment 2” is listed as “[a]ny evidence commander has for
10 to review.” Colone